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PEEFACE. 



This Volume is an almost verbatim re-prodaction of a 
course of Lectures, prepared for delivery at the Law 
Institution, on the duties owed by a Solicitor to his client 
in connection with Sales, Purchases, and Mortgages of 
Land. It differs in substance from the Lectures actually 
delivered, only in so far as the exigencies of a time limit 
obliged me to resort to compression and omission. 

I am well aware that the form of personal address 
appropriate for the Lecture Room cannot, without a certain 
incongruity, be transferred unaltered to the printed page; 
but I have not thought it desirable on the whole to attempt 
any re-construction of the composition of my Lectures in 
that respect, beyond here and there expunging or altering 
a phrase. 

The aim which, above all others, I set before myself in 
these Lectures was to speak as a practising Solicitor to 
future practising Solicitors — to point out, as well as I could, 
some of the main features of a road along which I was 
travelling myself, and to give plain practical advice, not 
pretending in the least to originality, but gained from men 
and books and my own experience, as to the best provision 
to make for the journey. 

I have always thought that, among the multitude of works 
p^ every branch and principle of the Jjaw, there bfts been 



VI PREFACE. 

conspicuously lacking for students in my own profession 
assistance, in the shape of books, to the mastery of what, in 
contra-distinction to minute details, I may term the higher 
duties which peculiarly attach to Solicitors at the different 
stages of Conveyancing work. In saying this I am far 
from overlooking Mr. Greenwood's very useful " Manual of 
the Practice of Conveyancing," the popularity of which is 
sufficiently evidenced by the number of editions through 
which it has passed ; but the object aimed at by that work 
as a whole does not, I think, bring it within the scope of 
my observation. 

It may be urged that the knowledge of Conveyancing 
requisite for a Solicitor must of necessity be such as can be 
derived from the two sources of learned Treatises and the 
daily round of office work ; and this no doubt is true in a 
sense, and up to a certain point. But it is also true tha.t 
many incidents of a Solicitor's conveyancing practice lie 
outside of the various Treatises, or are too widely scattered 
among them to be easily accessible to the student; while 
to the opportunities of gaining knowledge afforded by office 
work there is attached this limit, that the relations of principal 
and articled clerk seldom are, or, in the nature of things, 
can be to any great extent those of teacher and pupil in the 
ordinary acceptance of the terms. 

I have attempted in these Lectures to supply for students 

a very small part of what I believe to be a real want, in the 

direction which I have indicated ; and I submit the result 

with much diffidence to the judgment of my professional 

brethren. 

E, F, T, 

JvXyt 1883« 
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FIRST LECTURE. 



In preparing the course of Lectures of which I am Introductory, 
about to deliver the first, I considered at the outset 
somewhat anxiously how I might best hope to attract 
the attention of all my listeners. I felt that if I were 
to make at starting some such observation as that an 
estate in fee simple is an estate to a man and his heirs, 
and is the nearest approach to the absolute ownership 
of land of which the law theoretically permits, I should 
probably not be adding to the stock of knowledge 
which you already possess. On the other hand, if I 
were to go to the opposite extreme and cite without 
explanation some complicated passage taken, let us 
say, from Mr. Lewis's book on Perpetuities, I should, 
perhaps, not wrong some among you who may not have 
been travelling so long on the highway of the law as 
others, or who, from a variety of causes, may be less 
advanced in your studies, if I were to anticipate that 
you would follow me with diflSculty. I am free to 
confess, however, that in the particular matter to 
which I am referring — the importance of endeavouring 
to present to you the right medium in point of diffi- 
culty between the A B G of my subject and the X Y Z — 
my task is easier than was that of those who lectured 
in the Incorporated Law Society's building before the 
institution of the Elementary Classes now held in it. 
For whereas they were wholly without the means of 
knowing how far the students who heard them had 
mastered the first principles of the law of Real Pro- 
perty, I am able to assume confidently — as I do — that 
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INTRODUCTORY. 

many of you have attended the Elementary Classes, and 
that all of you have, more or less, made yourselves 
acquainted with the portion of Stephen's Commen- 
taries selected for the Intermediate Examination. 

This being so, it appeared to me that my best course 
would be to assume that I should, as it were, be 
addressing myself to rows of animated Stephen's Com- 
mentaries — in other words, to credit you at starting 
with such an amount of knowledge as a student might 
reasonably be expected to have gained from an in- 
telligent perusal of that work. I am well aware that 
some of you may have already pursued your course of 
reading to much greater lengths, while to others that 
book alone, which is not a small one, may have been 
rather a difficult problem to solve. But I would 
say to those who fall under the first heading that if 
I appear to you here or there to lay stress on points 
with which your minds are already stored, I would 
venture to recommend you not on that account to 
let your attention languish. If the principle itself be 
good, you cannot have it too much at your fingers' 
ends, and familiarity will certainly not breed contempt. 
I remember a friend of mine, an experienced and 
able lawyer in very large practice, telling me that he 
always made a point of reading " Williams on Real 
Property " (which was for many years one of the ele- 
mentary works set for the Intermediate Examination 
of Articled Clerks) once a year, and never did so with- 
out profit and practical advantage to himself. And 
those again of you — if any such there be — who may not 
easily be able to follow every part of every Lecture, I 
would beg not to be discouraged by your inability to 
understand clearly any particular sentence or idea. If 
you give your whole attention to it the diflSculty will 
be certain to dissolve — if not now, a little later on. 
Many an articled clerk has completed his course and 
earned into the practice of his profession valuable 
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knowledge owing its foundation to something which 
he did under his principal's direction in the earliest 
days of his student's life, and of the real meaning and 
object of which he had, perhaps, at the time, only the 
dimmest perception. The great thing is to try your 
hardest and best to take in and understand what you 
read and hear, and never to let an available oppor- 
tunity pass of obtaining an explanation as to anything 
which you cannot understand. But to that advice I 
would add my earnest counsel to you not to reject one 
atom either of principle or practice merely because you 
do not at first appreciate its full beai'ing. 

There is one other point also as to which I wish to 
say a very few words by way of general introduction. 
In addressing myself in these lectures to the duties of 
solicitors, it is my purpose to deal in a broad and com- 
prehensive spirit, to the best of my ability, with what I 
may term the larger and higher duties rather than 
with the minutiae of the daily routine of a solicitor's 
office work, although in a sense these latter may of course 
just as appropriately come under the denomination 
of a solicitor's duties. My reasons for this are twofold, 
and both will I think be obvious to you. One is that 
the best, and indeed the only place in which to study 
with advantage the smaller details of your professional 
work is the office in which you are serving your Articles. 
If you do not pick them up tjiere you certainly will not 
do so in a Lecture Room. The other is, that if I were to 
attempt to divell on the petty incidents of all the stages 
of Sales, Purchases, and Mortgages — such matters for 
instance as the right margins for a sheet of Abstract, or 
the use of coloured inks for showing distinctive altera- 
tions in a draft — I should need the permission of the 
Council to deliver not nine but ninety Lectures, and I 
doubt whether many of you could endure their intoler- 
able dulness. My object, briefly, is to assist you to a 
comprehension of those duties of a solicitor of which 
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the competent performance is not to be ensured merely 
by watching and imitating what you see others in the 
same office doing around you, but which, on the con- 
trary, can only be adequately discharged if you approach 
them with an understanding mind. 

I have devoted some part of my first Lecture to these 
introductory remarks, but I venture to hope that it 
will not have been time wasted, and that we shall now 
turn to the serious business before us with a better 
mutual understanding than would have been the case 
if I had plunged into the heart of my subject without 
a word of preface. 

It is my desire to bring before you in a practical 
shape the duties which devolve upon members of our 
branch of the profession in connection with Sales, Fur- 
chases, and Mortgages of Land. I propose to consider 
the stages of Sales and Purchases in the order in which 
the events would naturally happen ; and this order may 
shortly be classified as follows : — 

The first stage would differ somewhat according to 
whether the sale were by public auction or private con- 
tract. In the former case there would be the prepara- 
tion of Particulars and Conditions, the actual sale of 

« 

the property to the highest bidder at the auction, and 
the Contract then and there entered into. In the latter 
case, for these successive steps would be substituted 
the preparation on the one side, approval on the other 
side, and completion, of a Contract for Sale and Purchase. 

The stages subsequent to the Contract are common to 
both descriptions of sale. They embrace : — 

The deduction of title by the vendor ; 

The investigation of title by the purchaser ; 

The prepai'ation of a conveyance by the purchaser ; 

The approval of the conveyance by the vendor ; and 
lastly, 

The completion of the sale and purchase. 

We will now, if you please, take the first stage of the 



SOLICITOR AND AUCTIONEER. 7 

first of the two alternative modes of sale, and direct 
our attention to what are termed Particulars of Sale. 

Now to begin at the beginning, we will assume that 
the owner of an est^ate in land is minded to put it up 
for sale by public auction ; and we will further assume — 
because the scope of these Lectures will not permit me 
to go into any question of a proposed vendor's com- 
petency to sell at all — I say we will further assume 
that he is under no legal disabilities, and that he has 
in some shape or form, and under some sort of title, an 
interest capable of being made the subject of sale. 

We may suppose that he will communicate his inten- 
tion to his solicitor, and that an auctioneer, selected for 
the purpose by the client of course if he pleases, but 
more commonly chosen and employed by the solicitor, 
will soon be brought into council. But here I touch Conflicting 
at once what happens at the present moment to be dntl^ d! ^ 
peculiarly delicate and diflScult ground. In London, Solicitor and 
and in some at all events of the larger provincial towns, 
the line of demarcation between the functions of the 
solicitor and the auctioneer is broadly marked. The 
latter would, as a matter of course, at the preliminary 
stage with which I am now dealing, advise, from what 
I may term the commercial point of view, as to the 
most judicious mode of selling — ^that is to say, in how 
many lots and on what principle of lotting — ^the best 
time to select for the sale — ^the extent to which publicity 
should be given to the vendor's intention by advertise- 
ments, and so forth. 

On the other hand, in Liverpool and other important 
towns, and in some, perhaps most, agricultural districts, 
the vendor's solicitor undertakes many of the operations 
which we, in London, allot to the auctioneer, as for 
example the actual preparation of the Particulars of 
Sale. 

This conflict of practice necessarily increases my 
difficulty in presenting clearly to you the duties of the 
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vendor's solicitor as distinguished from those of the 
auctioneer ; but I am still further hampered by the 
circumstance that for reasons connected with a new 
mode of remunerating solicitors, upon which it would 
be quite foreign to the scheme of these Lectures for me 
to enlarge, the whole subject is at the present time 
undergoing a sort of upheaval, and I should be a bold 
prophet if I were to attempt to say how far, if at all, 
the practice as hitherto settled in London may, in the 
course of a few years, undergo alteration in the direction 
of crossing over what has hitherto been a dividing line. 
When I tell you that it has been seriously proposed by 
some people not suspected generally of extravagant 
notions, that solicitors should do the whole of the 
auctioneer's work, including even that part of it in 
which the ivory hammer comes into play, you will 
understand that I have some cause for embarrassment 
in treating of this subject. 

But, after all, a little careful consideration will relieve 
us, I think, from the difficulty. The professional duties 
of a solicitor, properly so called, are those and only 
those of a lawyer, and lecturing to law students, I at all 
events cannot and will not go beyond that limit. If 
the time should come when you, or those who follow 
you, may have the desire, or necessity, to become 
qualified to do the work of an auctioneer as well as 
that of a solicitor, the Council may see fit to place in 
this rostrum a gentleman learned in that calling to 
instruct you in his art. But, while a solicitor, no 
doubt, comes under an obligation to discharge himself 
of any task which he undertakes with reasonable care 
and skill, yet in so far as he may in Liverpool or 
elsewhere now, and possibly in London hereafter, cover 
any ground which in these Lectures I shall venture to 
allot to the auctioneer, he cannot, to my mind, be said 
to be discharging the duties of a solicitor in the proper 
acceptance of the term, and I do not propose to invite 
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you to follow him into any deviations from his strictly 
professional character. 

We will take it then, if you please, that the 
auctioneer will be asked very early in the proceedings 
for skilled advice on the points which I just now in- 
dicated — the lotting, time of sale, value, advertising, 
and so forth ; and, these preliminaries adjusted, atten- 
tion will be turned at once to the preparation of 
Particulars and Conditions of Sale. 

These will generally be printed and distributed Manuscript 
beforehand for the information of the public; but I and^condi! 
would reserve in your minds a saving clause for a tions. 
custom which formerly prevailed much more exten- 
sively than in these days of cheap printing, but which 
is by no means obsolete in country districts^ of selling 
by auction without printing the Particulars or Con- 
ditions at all. The sale is, in such cases, usually 
advertised only by 'posters,' and perhaps in some 
local newspaper, and the auctioneer reads out written 
Particulars and Conditions at the actual time of sale. 
I shall have something to say in a subsequent Lecture 
as to the disadvantages of that mode of proceeding un- 
less in a very small class of sale, but for the moment 
we will assume that it is intended to print the Particu- 
lars and Conditions. 

You are all of you no doubt familiar with the general How far 
appearance and traditional language of Particulars of ce^ned with " 
Sale — the large letters in which the favourable features frame of 
of the property are emphasized, the small letters in 
which its burdens are referred to, and the glowing 
flights of pictorial description which frequently pervade 
the document. All this may properly and safely be left 
by the vendor's solicitor to the auctioneer. The language 
used may not, perhaps, appear to you in a given case to 
be all that your appreciation of grammar or simplicity 
might lead you to desire, and you may perhaps some- 
times think that the auctioneer has drawn largely upon 
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a powerful imagination. But while I am far from 
saying that you should in no circumstances assume the 
office of critic of the general features of Particulars of 
Sale, you may take it as established beyond question 
that mere language of commendation — even where it 
may go far beyond the limits of propriety and truth 
— falls under the old doctrine of the Civil Law, Simplex 
commendatio non obligat, and will not endanger the 
legal validity of the sale. The principle is thus 
quaintly expressed by Lord St Leonards (a), " If the 
seller merely makes use of those expressions which 
are usual to sellers who praise at random the goods 
" which they are desirous to sell, the buyer cannot 
" procure the sale to be dissolved." As an illustration 
of this doctrine, Loixl St. Leonards proceeds to refer to 
an old case in which an action of deceit was brousfht 
against a vendor for having falsely affirmed that a 
person had bid a particular sum for his estate, on the 
strength of which the plaintiff had been induced to 
purchase it, and had been deceived as to its value. It 
was decided that the action would not lie. You will 
notice that in this case there was the element of actual 
untruth on the vendor's part, but nevertheless it was 
held that the sale was not vitiated, and that the 
border-line which divides mere puffing of property 
from the misrepresentation of material facts of which 
I shall presently speak, had not been passed. 

In so far, then, as the general scheme of the par- 
ticulars, and the inducements held out to purchasers in 
the way of commendation of the property oflTered for 
sale, are concerned, we may take it that this part of the 
business falls appropriately to the auctioneer ; and that 
inasmuch as, within the limits which I have indicated, 
the mode in which he performs his task will not affect 
the validity of the sale, it follows that to this extent 

(a) Sagden on Vendors, Uth ed.. p. 2. 
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the solicitor has no special function to dischai*ge and 
owes no professional duty to the vendor. 

I have endeavoured to point out broadly in what Solicitor's 

duties fti> to 

respects it may be said that the preparation of Particulars particulars. 
of Sale does not directly touch the professional re- 
lations between a vendor and his solicitor ; but I should 
be leaving a very false impression on your minds if I 
were to lead you to suppose that a vendor's solicitor has 
no professional duties at all to discharge in connection 
with Particulars of Sale. So far is this from being the 
case that I consider it to be all important in the 
interests of the vendor that the Particulars of Sale 
should in certain respects be carefully examined by his 
solicitor, and I conceive also that a knowledge of the 
general principles of law by which the Court is guided 
in dealing with disputed questions arising between 
vendors and purchasers upon the contents of Parti- 
culars should be possessed by every solicitor who 
assumes to be competent to undertake the conduct of 
a sale. 

Now as I have just used, and in the course of my Bearing 
Lectures may probably use more than once again, the cip^of law 
expression 'general principles of law,' I will at once on duties of 
explain what I mean by those words in connection with 
the professional duties of a solicitor. It is a somewhat 
disputed point as to how much of the law of England 
solicitors ought to know. There aire those who are 
good enough to say that very few solicitors know any- 
thing about law at all; and again there is another 
class of philosophers who assert with great confidence 
that solicitors need not know anything about law — 
that if they possess sound judgment and common sense, 
and a capacity for business generally, all the rest may 
be left to counsel. 

Now I emphatically dissent from both of those 
articles of faith, and I as emphatically advise you not 
to enter upon your professional lives with any such 
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false doctriDCs id jonr minds. That it is possible, or 
necessary, or even desirable for a solicitor — dealing as 
be has to do with every form and variety of non- 
contentious and contentious practice — to be as pro- 
found a master of any particular branch of the law that 
comes before him as the barrister whose practice lies 
more or less in that particular branch, and who can 
pursue bis researches without any of the thousand and 
one petty distractions of a solicitor's business, I do not 
for a moment assert What I do contend is that the 
aim of student and practitioner alike in our branch of 
the profession should be to master the great abiding 
principles of law. The infinite varieties of the trans- 
actions of men, or the refinements of this or that 
doctrine, may render the application of those principles 
difficult at times ; but if they are rooted in your minds 
you will possess the solid foundation of sound know- 
ledge and understanding of your work; you will be 
able to judge whether in any given circumstances there 
is something which in the interests of your client should 
be avoided, or desired, or looked into critically, or sub- 
mitted for the mature consideration of some counsel 
versed in the special class of case ; and more than that, 
you will be infinitely better able to deal with those 
sudden emergencies which arise in every solicitor's 
practice, and call for instant and unaided decision upon 
matters of perhaps the gravest importance. 
Law as to And now let us see what are the general principles 

Particulare. ^f ^qm bearing upon Particulars of Sale, and with which 
it is important that solicitors should be familiar. 

I cannot express them better than in the following 

passages selected from a dissertation in Mr. Charles 

Davidson's ' Precedents and Forms of Conveyancing' (a). 

He says there, on the authority of a number of cases : — 

" The particular is like the description in a policy of 

(a) 4th cd., vol. i. p. 511. 
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" insurance — the buyer knows nothing but what the 
" seller communicates. The estate should therefore 
" be described in it with as much minuteness and 
" accuracy as possible. It is the duty of a vendor to 
'' make himself fully acquainted with the peculiarities 
and incidents of the property he is going to sell ; and 
when he describes it for the information of the pur- 
" chaser, to describe everything material to be known 

" in order to judge of its nature and value It 

" is not for him just to tell what is not actually untrue, 
" leaving out a great deal that is true, and leaving it to 
the purchaser to inquire whether there is any error or 
omission in the description or not. If there be any- 
thing connected with the property important to be 
'' known, which cannot be discerned or may be mis- 
" apprehended by ocular inspection, it ought to be 
" stated in the particular." 

Turning to Sugden on Vendors and Purchasers (a) 
we find the same principle enunciated thus : — 

" The estate cannot be too minutely described in the 
" Particulars, for although it is impossible that all the 
" little particulars relative to the quantity, the situation, 
'* &c., should be so specifically laid down as not to call for 
some allowance and considemtion when the bargain 
comes to be executed ; yet if a person, howeVer un- 
'' conversant in the actual situation of his estate, will 
" give a description, he must be bound by that, whether 
" conusant of it or not." 

Those words ' will give a description,* seem to me to 
strike the key-note. Whatever the vendor states as 
a fact, must be stated correctly. The purchaser is 
entitled to regard the Particulars as describing the 
thing \ivhich he buys, and if the description of it in 
that document differs in a material degree from the 
actual facts, it follows that he is not buying that of 

(a) 14th ed., p. 23. 
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which he was entitled to suppose himself to be the 
purchaser, and that he ought not to be, and would not 
be held to his bargain. 

Let me illustrate my meaning by two cases, one of 
which is reported, and the other came under my per- 
sonal observation some few years ago. 

Fiiffht ▼. The reported case is that of Flight v. Booth (a), in 

^^ ' which the facts were shortly these. The premises put 

up for sale were described as calculated for an extensive 
business in carpets, haberdashery, drapery, paper, floor- 
cloth, upholstery, grocery, tea-trade, or coach-building, 
and were situated in the Piazza, Covent Garden. The 
Particulars also contained the following statement : 
* As no offensive trade is to be carried on, they cannot 
' be let to a coffee-house keeper or working hatter/ 
It was found, however, that the proviso for re-entry 
in the lease extended amongst other things to the 
premises being used for various specified trades, or as 
a shop or place for the sale of any provisions whatever. 
It was held upon these facts that the purchaser might 
rescind the contract. 

Sale of In the other case to which I referred as having come 

collierv 

under my personal notice, a leasehold colliery in South 
Wales was put up for sale. The Particulars stated the 
colliery in effect to consist of all minerals und^ a 
certain area of surface land, which was described. 
When the title came to be looked into, it was found 
that the colliery was made up of minerals demised by 
three leases ; but that in the case of one of these leases 
the demise was limited to so much of a particular vein 
of coal known in the district as might be found under 
the specified property ; and in the case of one of the 
other leases there was tacked on to a description of the 
property in the schedule to the lease, an exception of 
so much of the coal under such and such a property as 

(a) 1 Bing. N. S. 370. 
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should lie to the west of a particular point with aa 
unproDounceable Welsh name. Both of these important 
qualifications had been completely overlooked in the 
preparation of the Particulars. The purchaser, as it 
happened, fortunately for the vendors, was eager for his 
bargain, and the matter was settled after some negocia- 
tion by the deduction of some thousands of pounds from 
the purchase-money, but I have little doubt that the 
errors would have been held to be sufficiently material 
to free him from the contract had he been so 
minded. 

Now in both the cases which I have just brought to To what 
your notice, the errors in the Particulars turned, as you t^^b™" 
will have noticed, directly upon the contents of the 
vendor's title-deeds, and that brings us very close home 
to the duties of his solicitor. It is impossible to sup- 
pose that if the vendor's solicitor had in either case 
examined the Particulars with the contents of the title- 
deeds, the mistake could have arisen. In the first case 
he would have stopped when he came to the description 
of the trades for which the premises were recommended, 
and he would at once have said, '' Let me see whether 
" there is any restrictive covenant or provision in the 
" lease which can afiect this." In the second case he 
would have satisfied himself as to whether the descrip- 
tion in the Particulars of the property offered for sale 
accurately represented the result of the several leases. 

But we may go a step beyond this. In many cases Special re- 
the office of the vendor's solicitor is not confined to the *^°^ ^ ^^^ 
examination of what is stated by other people — ^the 
whole responsibility for the accuracy of the Particulars 
in matters of fact lies in the largest sense at his door. 
His client comes to him and practically says, " I wish 
to sell such and such a property ; please do what is 
necessary and do not bother me." In such a case the 
vendor looks to his solicitor to keep everything in order. 
The title-deeds are in his possession ; the auctioneer 
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takes all instructions from him ; the facts to be stated 
in the Particulars — I do not mean of course such 
ornamental matters as that there is a lovely view from 
the drawing-room window, but the real solid facts — are 
communicated to the auctioneer by the solicitor. 

And you will bear in mind that in the performance 
of this duty there are two aspects from which your 
client's interests must be considered. 

There is, first, the all important necessity for stating 
accurately every fact that is stated, and the co-relative 
obligation of not omitting to state any fact which ought 
to be stated by way of qualification of any other fact 
mentioned. For example, in such a case as we were 
considering just now, if the auctioneer proposed to 
describe leasehold property offered for sale as being 
well adapted for the purposes of trade, the solicitor's 
duty would be to point out at once that under the 
provisions of the lease certain trades could not be 
carried on, and he would require the effect of the 
restrictive covenant to be accurately stated in order 
to prevent a purchaser from being heard to say after- 
wards in a Court of Law, " I bought this property as 
" being suitable for trade purposes, and now I find 
" that the very trade I intended to caiTy on is pro- 
" hibited." 

Well then, there is, secondly, the duty of not omitting 
to set forth in your client's interests any matter of fact 
within your means of knowledge, the statement of which 
is calculated to enhance the value of the property. 

Let me illustrate this by the example of Land-tax. 
The land-tax is a very anomalous sort of burden 
attaching to real property, and it possesses extraordinary 
features of inequality in different localities — so much 
so that in a great speech made by Sir Robert Walpole 
as long ago as the year 1732, he described it as " the 
** most grievous, the most unequal, and the most 
" oppressive tax that was ever raised in this country," 
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and made coDcerning it the startling assertion that 
some landed gentlemen paid a Land Tax equal to the 
full value of their estates ! 

A little explanation will, I think, enable you to see 
clearly how this instance of Land Tax bears upon the 
point to which I am directing your attention. The 
origin of the tax may be traced back to the fifth year 
of the reign of Henry II., but we may come down for 
our purpose to the comparatively modem time of 
George III. Until the thirty-eighth year of his 
reign the Land Tax was a yearly charge imposed, not- 
withstanding its name, on personal as well as real 
estate. The aggregate amount fluctuated according to 
the requirements of the State, but the fractional propor- 
tions in which the tax was contributed by different 
counties and divisions was a fixed standard. Well, in 
that year (1798), for reasons of State policy, it was 
determined by Parliament that the Land Tax charged 
for the year should be made a perpetual fixed tax upon 
the different counties and divisions, subject to redemp- 
tion under a scheme brought into operation by the Act 
(38 Geo. 3, c. 60) then passed, and which has since 
been superseded by the statute 42 Geo. 3, c. 42 and 
later Acts. In other words, Parliament declared that 
from thenceforth a specified amount of something over 
£2,000,000 should be raised by means of the Land Tax, 
and that that amount should be contributed in given 
proportions by different localities, subject, as I said just 
now, to redemption. Putting personal estate aside — 
which contributed to the Land Tax only to a small 
extent in modem times, and was altogether freed from 
it by an Act passed in 1833 — we have this liability 
spread over the whole country, and a district which con- 
tributed £500 in 1798 has to contribute £500 to this 
day. But then comes in this special feature. In 1798 
various parishes and places were thickly populated, 
while other districts were wholly or partially agricul- 
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tural or mere waste land. The liability for the tax 
then imposed was apportioned geogmpbically with 
reference to those relative conditions of valua But 
populous places have sprung up in many districts then 
of little value and importance, and the result is that 
even in the metropolis itself you have the older districts 
contributing at a high rate upon that assessment of 
1798, and the newer districts bearing a burden little 
more than nominal. I believe that in such districts as 
St. PauFs Covent Garden, St. Mary-le-Strand, and 
other parishes, the assessment is something like two 
shillings in the pound on the rateable value of house 
property, while in the formerly outlying, but now just 
as thickly populated parishes of Marylebone, St. Pancras 
and Paddington, the aggregate amount which has to be 
contributed to meet the obligation imposed on the 
district in 1798 can be obtained by an assessment of 
something under a penny in the pound. This anomaly 
in the incidence of the tax has been said by one 
writer (a) to vary from an assessment of less than a 
farthing to an assessment of more than three shillings 
in the pound. 

From what I have said it will be apparent to you 
that the Land Tax in certain places is a somewhat 
serious burden, while in others it is a very small 
matter. And you will also follow me when I say 
that the documentary evidence of the redemption 
of Land Tax — if it has been redeemed — ^would be 
almost certain to be with the title-deeds, that the 
vendor's solicitor would have either possession of or 
access to the title-deeds, and that it would be his duty 
to inform himself as to whether the Land Tax had been 
redeemed, and if so, to see that the fact was stated in 
the Particulars of Sale : and furthermore, that in the 
case of a property situated in one of the districts which 

(a) See the Preface to Mr. Samuel Miller's work on the Land Tax. 



SALE PLANS. 19 

were highly ratfed in 1798, the statement of the fact of 
redemption of the tax might have an appreciable bear- 
ing upon the matter of saleable value. 

I have dwelt somewhat at length upon this illustra- 
tion, both because of its importance and because I have 
often found rather hazy notions to exist about it ; but 
I pray you to bear in mind that it is only one illus- 
tration of a general principle which I am anxious to 
bring home to you, and that there are many other 
matters besides the Land Tax for which the vendor's 
solicitor should keep a vigilant out-look when the Par- 
ticulars of Sale are in course of preparation. I cannot 
impress upon you too strongly that the interests of a 
vendor demand in all cases that his solicitor should 
thoroughly satisfy himself that every tact stated is 
stated accurately, and that no fact is omitted which 
ought to appear, and if I have failed to show you clearly 
that there is good reason for my so doing the fstult lies 
at my door alone. 

In close connection with Particulars of Sale are the Sale Plans. 
Plans which are frequently attached to them ; and which 
in that case may be regarded as part and pai'cel of 
their contents. Here, again, you will not need me to 
tell you that the preparation of sale plans can hardly be 
regarded as falling within the province of a vendor's soli- 
citor, but I devote a few observations to them because I 
think that a vendor's solicitor should certainly have his 
mind informed as to the general law bearing upon this 
as upon every other incident of the sale, so that he may 
be able, when circumstances which may come to his 
knowledge require it, to keep his client out of harm's 
way. I do not mean to say for a moment that it is any 
part of a solicitor's business to be constantly interfering 
with what does not concern him. I do not mean that 
he should assume to teach a surveyor surveying, or an 
auctioneer auctioneering ; but I do mean to say that in 

the course of the performance of the duties which 
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properly fall within his professional obligation to 
protect the vendor*s interests, a well-instructed solicitor 
will frequently come across some fact or incident which 
will put him upon enquiry and enable him perhaps by 
a word of advice in season to prevent a sale from being 
invalidated. 

Now the main principles by which the Court is guided 
in dealing with the subject of sale plans I take to be 
simply this, that when accurate they are merely tanta- 
mount to a view of the estate, and do not afford any 
guarantee that rights which appear to exist in connec- 
tion with other property shall be reserved, or that 
intended improvements shall be carried out ; but that 
on the other hand, if a vendor does exhibit a sale plan 
it must be so framed as to convey information to the 
ordinary class of persons who frequent sales by auction. 
If it be so inaccurate or ambiguous in any material 
point as to be calculated to mislead, a purchaser will be 
able to escape from his bargain even though the in- 
accuracy or ambiguity might have been cleared up by 
reference to some deed or document which was open 
for his inspection. 

An illustration of this principle is afforded by the 
case of Dykes v. Blahe (a). There property was sold 
subject to the same rights of way as were enjoyed under 
the leases of certain houses, and a lease was to be seen 
at the solicitor's office and was produced at the sale, 
which showed plainly what these rights of way were. A 
plan was however refeiTed to in the Particulars upon 
which was clearly marked one way over the property 
but no trace of the rights of way mentioned in the 
leases. It was held that the purchaser might have been 
misled by the plan, and was not bound by the sale, 
upon the ground that the existence of the way was not 
sufficiently disclosed to make it clear to persons of 



(a) 4 Bing. N. S. p. 463. 
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ordinaiy vigilance and caution. It may possibly appear 
to some of you, as it does to me, that the purchaser was 
rather tenderly treated in that case by the Court, 
and that with a distinct reference before him to rights 
of way as being enjoyed under leases available for his 
inspection, no very extraordinary amount of vigilance 
and caution should have been needed to induce him to 
examine the leases. But however that may be, the 
decision stands as thoroughly sound law, and I think it 
may be usefully stored in your memories as a strong 
instance of the fact that the Court will not allow a 
vendor to escape from the consequences of a misleading 
representation in one document by falling back upon 
another document from which the real facts might have 
been gathered by the purchaser had he referred to it. 

I will mention, by way of illustration, one more case 
which I have selected from the more modem autho- 
rities, and in which the Court's decision may perhaps 
seem to you to be less referable to refined principles of 
Equity and more clearly consistent with broad common 
sense. It is the case of Denny v. Hancock (a). The Denny ▼. 
facts there are sufficiently stated for my purpose in the ^^^ ' 
head-note of the report which reads as follows : — 

" On a sale of a small residential property the plan 
" exhibited showed the western side as bounded by a 
" strip of ground covered with a mass of shrubs or 
trees. An intending purchaser went with the plan 
in his hand, inspected the property, found on the 
" western side a belt of shrubs bounded on the west by 
" an iron fence, and including three magnificent trees. 
" He then bid for the property, believing that he was 
" buying everything up to the fence. He afterwards 
" discovered that the three trees and the iron fence 
stood on the glebe land which adjoined this property, 
the real boundary being denoted by stumps, which 

- (a) L. R. 6 Ch. App., p. 1. 
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" were so shrouded by the shrubs as not easily to be 
" seen. The plan" — ^you will notice this, please — " re- 
** presented in a conspicuous way all the detached trees 
" standing on the property, none of which were nearly 
" so large as the trees in questioui but did not show 
'' these trees. It was admitted that the existence of 
" these trees was a material element in the value of the 
" property as a residence." 

Upon these facts it was held by the Lords Justices 
James and Hellish (reversing the decision of Vice- 
Chancellor Malins) that the purchaser, inspecting the 
property with the plan in his hand, would naturally 
conclude the iron fence to be the boundary ; that there 
was nothing to put him on enquiry whether it was so 
or not ; that he had been misled by the fault of the 
vendors ; and that specific performance could not be 
decreed against him. 

You will not of course understand me to cite either 
of these cases as instances of dereliction of duty on the 
part of a vendor's solicitor. It may well be — ^and in the 
latter case it certainly was the fact — that the vendor's 
solicitor was absolutely free from blame directly or in- 
directly. But, on the other hand, when you come to 
deal with the conduct of sales in a professional cha- 
racter, I am well assured of this, that your clients will 
be all the better, and you will be none the worse, if you 
possess a clear perception of the fact that the accuracy 
of sale plans may have a material bearing upon the 
validity of the sale. 

In order to avoid unnecessary complication of lan- 
guage and ideas I have up to this point referred to 
particulars and plans of sale simply in their bearing 
upon the validity or invalidity of sales. You may, 
however, perhaps have noticed that I have more than 
once in speaking of misdescriptions or other inaccu- 
racies as fatal to a sale, guarded myself with the quali- 
fying adjective 'material.* I have now cleared the 
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ground sufficiently, I think, to be able to bring before Eflfect of 
you, without confusing your minds, some observations Pa^iculara.*'^ 
as to the degree of inaccuracy or misstatement in Par- 
ticulars which may invalidate a sale, and the lesser 
degree which, stopping short of that result, may never- 
theless be productive of serious consequences to a 
vendor. 

I have hesitated a little as to the introduction into Why Comli- 
this Lecture of what I am about to say, because it ducecThere 
involves my dwelling somewhat upon the effect of a 
condition of sale as well as upon the particulars, and to 
that extent displaces the general order which I have 
marked out as being likely to be the most intelligible 
to you. But I have found it, on the whole, to be the 
only convenient plan. You will be kind enough, how- 
ever, to regard my reference to this condition as being 
a sort of Iu8ii8 naturoe brought before you out of its 
due time solely by virtue of its direct and special bear- 
ing upon the particulars. 

Now it has long been a common — almost universal Condition 
-^practice for vendors to introduce into conditions of compensation 
sale a clause providing that errors of description in ornocom- 
the particulars shall not annul the sale but shall be a ^^^^ ^^^' 
subject for compensation, and sometimes it is even 
provided that no compensation at all shall be allowed 
for any error. . I must warn you that no great reliance 
can be placed on this language, however strong it may 
be. It affords just one of those instances in which the How re- 
Court steps in and, claiming to exercise a jurisdiction, ^ ' 
which has in another instance been described by one 
of the text-writers as no less benevolent than bold, 
strains the positive language of contracting parties to 
prevent injustice from being done to one of them. 

Taking first the form of condition which does allow of where 
compensation, it is well established that such a condition ^^^^^^^ 
will have no operation in case of actual fraud on the part compensation. 
of the vendor, in the shape of wilful misdescription. 
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Nor again (though there has been some difference of 
opinion on this point) will it be held to cover gross 
negligence not amounting, perhaps, to deliberate in- 
tentional fraud, but of ivhich Lord St Leonards says 
that it may well be held tantamount to fraud. For 
where a seller issues an actual description of his pro- 
perty and limits his responsibility by such a condition 
the purchaser has a right to assume that the vendor 
has used due diligence, and if he has wholly failed to 
do so, and has so misdescribed the property as to mis- 
lead a purchaser in important matters, the inference 
may be drawn from the facts — it would of course be a 
question of fact^that the vendor has been guilty of 
what amounts to a fraud. 
Practical When we go a step farther the difficulty of enunciat- 

the^lAw^on^ ^8 ^^7 g^^ling principle as to the application of the 
this subject, stipulation under notice, becomes much greater. Lord 
St. Leonards lays down as clear law that wherever 
there is a substantial misdescription it will not fall 
within the condition (a). That is simple enough as an 
abstract proposition, but you will at once see what a large 
field for dispute turns upon that word " substantial." 

Mr. Charles Davidson puts the same proposition 
somewhat more at length, and so far as the subject 
allows of it in a way which will, I think, convey more 
light to you. He expresses it thus (6) : " When the 
" misdescription, although not proceeding from fraud, 
'' is in a material and substantial point, so far affecting 
" the subject-matter of the contract that it may 
" reasonably be supposed that but for such misdescrip- 
" tion the purchaser might never have entered into the 
" contract at all, the contract is avoided altogether, and 
" the purchaser being considered as not having pur- 
" chased the thing which was really the subject of sale, 
" is not bound to resort to the clause of compensation." 

(a) Sugden on Vendors, 14th ed. p. 30. 

{b) Davidson's Precedents, 4th ed. vol. i. p. 559. 
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A little later on be gives as instances in which this 
principle has been applied in the purchaser's favour, 
the following : — 

" Where the property is not of the same description 
*' or tenure as it appears to be in the particular ; where 
" the particular is of any other property than that 
" intended to be sold " — it certainly does seem obvious 
that if under particulars of sale I bid for a house in 
London, I ought not to be obliged to purchase what 
turns- out to be a house in York, however liberally the 
vendor may be disposed to compensate me — ** where a 
" substantial part of the property has no existence or 
" cannot be found ; or the title is defective ; where the 
" misdescription is upon a point material to the due 
" enjoyment of the property ; where the misdescription 
as to quantity is so serious that it is no longer a 
subject for compensation ; or where it is of such a 
'' nature that no estimate of the amount of compensa- 
" tion can be made." 

I have given you this string of instances as forcibly DecUions 
illustrating an important class of case ; but I am ^ ^^^^^' 
bound to add that when you come to look into the 
authorities, in order to deal with any particular circum- 
stances, you will find them to be in anything but a 
harmonious state. And this must, perhaps, necessarily 
be so from the nature of the subject. Take the in- 
stance which I just mentioned of a misdescription upon 
a point " material to the enjoyment " of the property. 
In such a case we may take it • that a purchaser, 
whether genuinely disappointed by the discovery of 
the misdescription, or whether wishing to avail himself 
of it in order to get out of a bargain over which his 
ardour has perhaps cooled, would equally put the case 
as high as possible against the vendor and seek to 
show that the enjoyment of the property turned mainly 
or entirely to him upon this particular point in which 
he has been misled by the particulars. The vendor, 
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on the other hand, wonld endeavour to satisfy the 
Court that the misdescription was really not material, 
and did not affect the enjoyment of the property to an 
appreciable extent — that at all events the case might 
well be met by compensation. The Court in thene 
circumstances would have in many cases a very diffi- 
cult task to perform. The degrees of what a purchaser 
understands by the term enjoyment of property are of 
necessity infinitely various. One purchaser may say 
" I bought this property because the particulars stated 
" that it was close to a railway station and I find that 
" the nearest station is four miles off. That is fatal to 
" my enjoyment" Another man may say, " I bought 
" this property because the particulars stated that it 
" was in a retired rural spot, whereas I find it to be so 
*' close to a large railway station that there is constant 
" noise and disturbance from the trains. That is fatal 
" to my enjoyment." The familiar adage that one 
man's meat is another man's poison, makes it, I say, 
very difficult to decide what is and what is not fatal to 
a purchaser's enjoyment in any given case, and how far 
compensation may reasonably be adjudged to meet an 
error in the particulars under that head. 
Where Con- Let US now see how matters stand where that stronger 
vidoTforno ^"^"^ ^^ language is employed in the condition which 
compensation, excludes the allowance of any compensation in case of 

misdescription. The principle upon which the Court 
acts in dealing with such a condition is here again very 
bold. In all ordinary cases the condition would be so 
unreasonable, so unfair to a purchaser, if the vendor 
were to be entitled to use it as a means of forcing 
upon him a bargain differing in any important respect 
from that which he supposed himself to be making, 
that the parties will, generally speaking, be taken to 
have had no such intention, and the condition will be 
constnied as having been intended to apply only in 
the case of small and unimportant errors. It follows, 
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therefore, that a vendor cannot^ under this condition- 
in spite of the language used— 'take leave and licence 
to misdescribe the property or any of the incidents 
attaching to it with impunity, and that the stipulation, 
while eminently calculated to alarm prudent pur- 
chasei*s, is attended with no corresponding benefit to 
the vendor, and practically puts him, to my mind, in a 
worse position than where the alternative condition, 
which we considered just now, is made use of. 

I am bound, however, to tell you that if you turn to Dicta of Lord 
the text-books you will find some apparent dicta in 
favour of the proposition that a purchaser may be tied 
by such a condition. Thus in Sugden on Vendors and 
Purchasers there are two passages, both of which rely 
for authority on a case of Nicoll v. Chambers (a). 
The first of these passages (6) is as follows :— 

" Of course a seller may by express condition bind a 
purchaser to complete, although the quantity ex- 
pressed to be sold is greater than what appears in the 
•* muniments of title, and although no identity is shown 
" beyond what can be collected from them." 
The second passage is this : — 

*' Although a contract state the property to contain 
" a given quantity, yet the purchaser must be content 
" with a much less quantity if it be stipulated that the 
quantities shall be taken as stated whether more or 
less (although the title deeds and Court rolls state 
such quantities to be less) without any compensation, 
" and that the statements in the documents of title 
" shall be deemed conclusive evidence of the quan- 
" titles." 

I will confess to you that I could make very little of 
the latter of those two passages, and that I ventured 
after puzzling over it several times to solace myself by 
arriving at the audacious conclusion that it was some- 

- (a) 11 C. B. 996. (5) 14th ed. p. 19. 
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Judgment of 
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what obscurely worded. I went, therefore, to the 
fountain head, in the shape of the report of this case of 
Nicoll V. Chambers, and 1 found that the property 
was stated in the Particulars to consist of lA. 2R. Sp., 
whereas the deeds showed title only to 3r. 4p., obviously 
' a very serious deficiency. When I came to read the 
judgment, however, I discovered that the very opening 
sentences deprive the case of any significance in so far 
as general principles and ordinary cases are concerned, 
because they stamp the judgment as having been based 
upon the supposition that the purchaser had received^ 
on the face of the particulars and conditions, express 
notice that there would be a deficiency. I need hardly 
point out to you that if that starting point be conceded, 
the purchaser can obviously have no equity to require 
either to be compensated or relieved of his bargain. 
The judgment is very short, and as the case is cited, 
and as I venture, most respectfully, to think with a 
somewhat strained meaning, in the text-books, I will 
take the liberty of quoting it to you so that you may 
apply your own minds to test the soundness of my 
conclusion. 

The case was argued before the Court of Common 
Pleas, and the judgment, delivered by Chief Justice 
Jervis, is as follows : — 

"The sixth condition gives the purchaser distinct 
" notice that the title deeds will show a less quantity 
" than is mentioned in the pai'ticulars and contract of 
" sale, and therefore that the vendor does not pledge 
" himself to the accuracy of the description in that 
" respect, and it further provides that ' no other 
" ' evidence of identity shall be required than that 
" ' furnished by the documents of title,' and that ' the 
" * statements contained therein shall be deemed con- 
" ' elusive evidence of the identity of the property.' It 
" amounts to this : I sell you a certain property, which 
*' I believe to consist of such a quantity, and which you 
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'' shall take, notwithstanding the description in the 
** deeds shall show a less quantity ; and you shall 
require no further proof of the identity of the pro- 
perty sold with that described in the deeds than the 
^* statements contained in the deeds themselves. I 
'' think the purchaser cannot be allowed to get rid of 
the effect of that condition by requiring identity of 
property." 

There is another case of Cordingley v. Cheese- CordingleyY. 
borough (a), also at firat sight an authority in favour of borough. 
the condition. There the particulars showed a quantity 
of 7,683 square yards, while it turned out that the pro- 
perty contained only 4,350 square yards ; and the 
purchaser was held not entitled to compensation. I 
analysed this case with some care, and I was led to the 
opinion that it was too complicated by special facts and 
considerations to be fairly adduced as justifying any 
general conclusion. I should feel more diffident than 
I do in making that observation if it were not that in 
a later case of Whittemore v. Whittemore(b), the ]aie WhUtemorev. 
Vice-Chancellor Malins expressly treated the case of ^^^^^'^^' 
Cordingley v. Cheeseborough as not being a direct 
authority in support of the condition which we have 
been considering, and speaking of this condition he 
said ; " I think that conditions of this kind must be 
** construed as intending to cover small unintentional 
** errors and inaccuracies, but not to cover reckless and 
" careless statements." 

Upon the whole I think that this dictum is clearly 
supported by the weight of authority, and is strictly in 
harmony with principles of equity. 

But I am not prepared to say that the condition When this 
should in no circumstances be used, and that in no case ^ould l» 
would it do effective service to the vendor. Suppose ^ed« 
that he desires to put up for sale some interest in 

(a) 8 Jurist N. S. pp. 585 and 755. (J) L. R. 8 Eq. 603. 
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a property which he believes may be fairly described 
in such and such a way« but of which, from its peculiar 
character or for some other reason, be really is not 
prepared to give a description by which he is willing to 
be bound. In such a case, provided that the language 
made use of in the particulars be carefully guarded, I 
think that this condition might properly and prudently 
be used, and would certainly be held to bind the pur- 
chaser. The effect of the particulars and conditions 
taken together would be that a purchaser would be 
more or less, to use a homely phrase^ buying a pig in a 
poke, with knowledge that the pig was in a poke. Let 
me instance this by an example of mining property. 
A particular vein of coal, we will say, has been proved 
and worked on two properties, and between them lies 
another property, the owner of which is anzious to sell 
it. The geological indications may be all in favour of 
the presumption that the same vein runs through his 
property also, and at the same depth. On the other 
hand it may be — and short, perhaps, of going to very 
great expense, the vendor may be quite unable to clear 
up the point oneway or the other — ^that owing to some 
" Fault " or disturbance of the strata the vein will be 
found to be practically unworkable under his property. 
I think that in such a case he is fairly entitled ki his 
Particulars to express his confident belief that the vein 
does lie under his property, and to preclude the pur- 
chaser from claiming to get off his bargain or receive 
compensation if the anticipation is not realised. I am 
sure you will appreciate the broad distinction between 
such a case as this and the ordinary one of a sale of 
property which a vendor is perfectly able to describe 
accurately if he is willing to take* the trouble and is 
selling in good faith. There, I do not think such a 
condition is well advised, and I emphatically warn you 
again that it will not, as its language would seem to 
imply, relieve a vendor from responsibility for the 
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accuracy of the facts stated in his Particulars — while, 
as I said just now, it is certainly calculated to alarm a 
prudent person who might otherwise be desirous of 
becoming a purchaser. 

We have hitherto considered the subject of com- where Con- 
pensation for misdescription only in connection with ag^to'com-^^* 
the existence of a condition specially framed to provide pensation. 
for it, and, as I said before, you will find such a con- 
dition to be of almost universal adoption. But I must 
not omit to add that even in the absence of such a 
condition the Court will not hold a sale to be vitiated 
by some error of description which does not really go to 
the root of the contract between the parties, and which 
may fitly be made the subject of compensation. Sup- 
pose, for example, a leasehold interest offered for sale 
is stated in the Particulars to be a term of twenty-one 
years, and it turns out to be for twenty years and nine 
months. It is manifest that the purchaser in such a 
case will be getting substantially what he meant to 
buy, and that a small reduction from his purchase- 
money will amply meet the mistake. The Court will 
take this view and will enforce specific performance of 
the contract. Lord Thurlow attributed the existence 
of this equitable doctrine to a reason not perhaps very 
complimentary to those charged with the conduct of 
sales ' that it was scarcely possible that there might 
* not be some small mistake or inaccuracy which would 
' lie so clearly in compensation that they ought not 
' to prevent the execution of the contract.' 

In the application of this doctrine, equally as in the 
application of the general principles to cases in which 
there is a condition as to compensation, the same 
practical difficulty frequently arises in determining 
upon a given state of facts whether the misdescription 
is or is not sufficiently material to induce the Court to 
say that the purchaser ought not to be held to the 
contract. The only broad distinction to be drawn 
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between the two classes of case is that the Court will 
naturally lean more towards relieving the purchaser 
from his bargain where the element of compensation 
is not introduced into the contract than where it is 
exprossly stipulated for. 
Practical ap. Now it may seem to you at first sight that in devot- 
plication of • ^ ryortion of this Lecture to the enunciation of 

lawasto errors ^"fe «"»«« f^ 

in rarticulare. general pnnciples which do not serve as a very satis- 
factory guide to the practitioner in cases of error in the 
Particulai-8, by reason of the difficulty of applying the 
important test of materiality, I have rendered no great 
assistance to you towards acquiring a competent know- 
ledge, in that particular field, of the duties of a Vendor's 
Solicitor ; but I think that on reflection you will not 
entertain that view. The very difficulty of finding any 
practical rule of guidance seems to me to point a most 
important moral. When you have thoroughly realised 
that inaccuracies in Particulars of Sale may enable the 
purchaser to get off his contract, or may, at all events, 
entitle him to a reduction, large or small, as the case 
may be, from his purohase-money, — and when you have 
further appreciated the fact that the question whether 
a case is one for avoidance of the contract or for com- 
pensation, is a most fruitful source of litigation, and 
depends upon considerations admitting of every variety 
of conflicting evidence, — ^you will, I venture to think, 
have taken to heart a lesson which will be as useful to 
you in your professional lives as any that you can learn. 
Leading cases between vendors and purchasers are very 
interesting in their way, and you and I may gain 
great benefit from knowing that in the great case of 
A.y,B, some doctrine was laid down which has an im- 
portant bearing «pon Particulars of Sale. But I question 
whether either Mr. A. or Mr. B. will have derived much 
personal satisfaction from being the hero of a leading 
case and I surmise, also, that if their dispute arose out 
of some point which might have been guarded against 
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by the vendor's solicitor had he been thoroughly alive 
to his duties and responsibilities, so that he was morally 
if not legally responsible to the vendor for the litiga- 
tion, that leading case of A. v. B, will not have been 
calculated to advance his professional reputation or 
improve his relations with his client. 

I propose to treat distinctively the duties which Treatment of 
attach to the protection of the interests of vendors and ^^ ^^^^' 
purchasers, but inasmuch as the Particulars and Con- 
ditions of Sale and the contract entered into at the 
auction represent to the purchaser one document, I 
think that they may more conveniently be so treated, 
in so far as the duties of his solicitor are concerned 
I will therefore in my next Lecture pass to the Con- 
ditions of Sale, still from the vendor's point of view ; 
and I will conclude this Lecture by summing up shortly 
the ground which we have covered. 

The general result of our consideration of the subject Sammary. 
comes, I think, to this : — 

First, we have seen that the vendor's solicitor and 
the auctioneer have distinctive duties to discharge in 
connection with Particulars of Sale. 

Secondly, we have seen what their separate functions 
are : that the vendor's solicitor is not responsible for 
the general framework of the document, or the mere 
language of commendation which may be inserted in it 
to attract purchasers, but that he does owe to his client 
very important duties in the matter of seeing as far as he 
can that the statements of actual facts in the Particulars 
are accurate, that other facts which have a qualifying 
effect upon those stated are not omitted ; and con- 
versely that facts known to the vendor's solicitor and 
calculated to enhance the value of the property are 
set forth. 

Thirdly, we have seen that while Sale plans, when 
accurate, do not amount to more than a view of the 
estate, and do not tie the vendor as to proposed im- 

D 
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provenaents, or other embellishments of that sort, yet 
if a vendor does exhibit a Sale plan it must be so framed 
as not to be calculated to mislead the ordinary class of 
persons who frequent sales by auction. 

Fourthly, I have pointed out to you that a Condition 
is commonly inserted to the effect that errors or in- 
accuracies of description in the Particulars shall not 
annul the sale, but shall, or as the case may be, shall 
not, form the subject of compensation ; and I have 
endeavoured to show you that this Condition does not 
afford so great a protection to the vendor as the 
language would seem to imply ; and that a purchaser 
will not be compelled to complete his purchase under 
this Condition where the mistake is material, while a 
Condition which excludes compensation is looked at 
with great jealousy by the Court, is calculated to 
frighten intending purchasers, and should not be used 
unless in very exceptional circumstances. 

Fifthly, I have drawn your attention to the equitable 
doctrines of the Court which, apart from any Condition 
at all, will not allow a sale to be vitiated merely because 
of some mistake which may appropriately be met by 
compensation to the purchaser. 

And, lastly, I have impressed upon you, as I now 
again do in closing my Lecture, that the difficulty 
which constantly presents itself, of determining, in the 
case of any given error or inaccuracy in Particulars of 
Sale, whether it entitles a purchaser to be relieved 
from his bargain, or may fairly be met by compensa- 
tion, may profitably be taken to heart by you as a 
waniing beacon to stimulate your caution and vigilance 
when you come to deal with Particulars of Sale in the 
character of solicitors for vendors. 
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We considered in my first Lecture the duties of a 
vendor's solicitor in connection with Particulars of Sale. 
We now pass to the Conditions of Sale which are usually 
appended to the Particulars, and printed with them as 
one document, and we will still pursue our subject from 
the vendor's point of view only. 

Now I would first poiut out to you — because I think Solicitor and 
it is very important that you should get a clear general -A.uctioneer. 
idea as to where your responsibilities begin and end — 
that here we have no mixed functions of solicitor and 
auctioneer as in the case of Particulars of Sale. About 
Conditions of Sale the auctioneer knows, and is supposed 
to know, absolutely nothing. In the ordinary course of 
events, he receives them from the vendor's solicitor, 
prints them with the Particulai-s, and save in so far 
as they form part and parcel of a printed document, 
which it is his duty to circulate before and at the sale, 
and the contents of which are referred to in the contract 
to which he obtains the purchaser's signature, he is in 
no way concerned with them. They may, for aught he 
knows, be the veiy best or very worst set of conditions 
ever framed. In the same way, where it happens that 
the Particulars and Conditions are not printed at all, 
the manuscript Conditions would be prepared by the 
solicitor, and the auctioneer would probably not so much 
as look at them before reading them at the sale. 

Here, therefore, the responsibility of the solicitor is 
sole and undivided. 
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As to employ- It may perhaps be well if I say at this point, as I have 
coi^l! ^^^^ stress on the word * responsibility/ that throughout 

my Lectures I shall draw no distinction between the 
cases in which a solicitor resorts for assistance to counsel 
and those in which he does not, but shall assume that 
every step is t^en by the solicitor alone. His respon- 
sibility for the preparation or perusal of Conditions of 
Sale, Conveyances, and so forth, is frequently lightened 
by recourse to the skill and experience of counsel, and 
I am not for a moment saying that you may not have a 
great number of sales in practice in which at all or 
most of the successive stages you will be very wise to 
avail yourself of that assistance. On the other hand, 
in conveyancing work, unlike contentious business, there 
is no line drawn as to what solicitors may and may not 
do personally ; and it is the fact that many conveyanc- 
ing transactions are carried out in a solicitor's office 
without the employment of counsel at all. It would be 
impossible for me to attempt to define any particular 
class of cases in which a vendor's solicitor should avail 
himself of the services of counsel. If I were to advise 
you to let the degree of difficulty be your test, I should 
fail to cover the many instances in which, though the 
difficulty is perhaps great, the smallness of the amount 
involved, or the circumstances of your client, render it 
most desirable that you should save him from any 
expense which can possibly be avoided. Again, if I 
were to recommend you to be guided by the amount 
and importance of the transaction, I should perhaps be 
nearer the mark ; but the advice would have no apt 
bearing upon many cases in which, though the amount 
is large, the work happens to be peculiarly light and 
easy. In truth it is a matter as to which you must 
judge each case on its merits, and exercise your own 
discretion to draw the line at the right point between 
avoiding, on the one hand, entailing unnecessary expense 
on your client, and on the other hand, assuming a 
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weight of responsibility which you may fairly share 
with some counsel learned in the law. 

While, therefore, excluding any further refereuce to 
the employment of counsel, otherwise than perhaps 
incidentally, from my Lectures, you will understand 
that my observations are all made subject to this tacit 
reservation, that when the circumstances reasonably 
require it, a vendor's solicitor will avail himself of the 
assistance of counsel, and you will of course also under- 
stand that, as a necessary consequence of his so doing, 
his personal responsibility will be proportionately dimi- 
nished. 

Betuming now to our subject, let us at starting see Object of 
what is the exact object of Conditions of Sale. To a o**^**®*"- 
large extent, the name helps us in doing so. The 
vendor says by his Particulars, " This is what I want to 
" sell ; " and by his Conditions, " These are the stipula- 
" tions subject to which I am prepared to sell it." The 
purchaser who signs a contract in the auction-room, 
buys on the terms of the Conditions. You will see, 
therefore, that in the Conditions of Sale, as Mr. Green- 
wood expresses it in his Manual of Conveyancing (a), 
' equal clearness and distinctness are requisite* in 

* stating upon what terms the property is to be disposed 

* of, and what the purchaser is and is not to be at 
' liberty to require.* 

Mr. Charles Davidson states it as his opinion (6) — 
and I need not say that it is an opinion entitled to all 
possible weight — that a conveyancer has no task to 
execute of greater difficulty and responsibility than 
that of framing Conditions of Sale, and a very little 
consideration will enable you to appreciate his mean- 
ing. On the one hand, the vendor has so to guard his 
title, as to be able to defend it against the whole world- 
He has to put it out of the power of any purchaser — 

(a) 7th ed., p. 17. 

(b) Dayidson's Precedents, 4th ed., toI. i. p. 505. 
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however captious — to maintain any objection, founded 
upon an examination of the muniments of title or 
otherwise, by foreseeing it, and providing beforehand in 
his conditions as to each and every difiSculty which can 
be raised, that it shall form no ground for attacking 
the sale. On the other hand, you will readily see that 
it is not to the interests of a vendor to alarm prudent 
purchasers by over-elaboration of caution against sup- 
posed objections to his title. 
8trin|]fent Mr. Davidson, while pointing out these two aspects 

from which the preparation of Conditions of Sale should 
be approached, seems to incline to the view that pur- 
chasers are not easily alarmed (a), and that the avoid- 
ance of unnecessarily stringent conditions is not perhaps 
a matter for very special care ; that the danger in truth 
is more apparent than real But I venture, with the 
utmost respect, to dissent from that conclusion, and I 
do so with less hesitation than I otherwise should, 
because the opinion is not, as it appears to me, expressed 
with confidence by the writer. To my mind, it is a 
very real and important matter to take into account. 
I fail to see how conditions which may have the effect 
of unfavourably influencing the offers of prudent 
buyers, and which certainly will have the effect of with- 
holding trustees and others who act under legal advice 
from bidding at all, can be regarded as possessing only 
an apparent disadvantage. The Conditions of Sale, 
remember, are printed and circulated publicly before- 
hand, and are frequently taken for advice by an intend- 
ing bidder to his solicitor. It strikes me as a matter 
of common sense, that anything which tends to narrow 
the circle of buyers, to dissuade from bidding those who 
are not so eagerly anxious to purchase as to refuse to 
listen to the dictates of prudence and caution, must be 
a substantial disadvantage to the vendor, and should be 

(a') Davidson's Precedents, 4th ed., vol. i. p. 505. 
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guarded against by his solicitor as far as possible ; but 
without of course rushing to the opposite extreme of 
omitting any stipulations which may be required for 
relieving the vendor from risks or expenses which he 
may fairly throw on the purchaser. 

Many of the general principles to which I drew your General prin- 
attention in dealing with Particulars of Sale equally ^n c^ndUtil^^ 
apply to Conditions, and should be present to your 
minds when you are framing them. Thus, it is laid 
down that they must be clear and intelligible to a man 
of ordinary understanding ; and must not be of such a 
nature as to mislead or deceive a purchaser. The 
obscure wording of a Condition of Sale has in many 
cases had the effect of relieving a purchaser from his 
bargain, and I would impress upon you as having a 
bearing upon my observations that all written instru- 
ments are construed most strictly against the party 
who frames them. 

A very good illustration of a condition held to be cal- Motley y. 
culated to mislead a purchaser is furnished by the case ^^^^ 
of Moaley v. Hide (a). The point of the condition there 
was that no objection was to be made on account of the 
sale being made during the life of a tenant for life. As 
the gi*ound for this stipulation it was stated that the 
property was held under a settlement on one for life 
with a trust for -sale at her death for her children, and 
that she being alive, the three children who were of 
age, or the assigns or trustees of such of them as had 
aliened or settled their estates and interest should, if 
required, join. It was found, upon investigating the 
title, that two of the children had settled their shares 
without any power in the trustees to concur in the sale, 
and upon these facts it was held that the language of 
the Condition amounted to a warranty of the com- 
petency of the children or their assigns or trustees to 

(a) 17 Q. B. 91 ; and 20 L. J. R. Q. B. 539. 
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concur, and that the Condition was not, therefore, 
binding on the purchaser. The point was thus put by 
Lord Campbell in his judgment : "What is the meaning 
of the clause ? On the part of the defendant it is 
said that it is sufficient if the trustees are willing to 
execute the instrument I think it means that they 
'* shall have such an interest as will enable them to 
"join effectuaUy in oonvejing the estate to the pur- 
" chaser, not that they shall join in a breach of trust so 
" as to subject the purchaser to a Chancery suit. Now, 
** they have no power to join effectually in the con- 
" veyance, except they are guilty of a breach of trust. 
" If that be so the purchaser has not the title for which 
he stipulated, and may consequently recover back his 
deposit" 

How tlie Now it is a general rule that stipulations, however 

sweepii^*"^ Stringent^ will bind the purchaser if they are clear and 
conditions. explicit ; but I must warn you that so many important 
qualifications, and provisoes attach to this rule as to 
render it necessary to exercise the greatest caution in 
acting upon it The Court leans strongly against 
general Conditions of a sweeping character — as we saw 
in my first Lecture, when we were considering the 
effect of a Condition as to errors in the Particulars 
of Sale — and will take hold of very slight ground for 
relieving a purchaser from such a Condition* The cases 
go so far as this, that whenever general sweeping Con- 
ditions are employed, intended to guard against some 
defect of title, the vendor — ^mark this — ^is bound to 
inform the purchaser at the same time of all facts 
within his knowledge which cast a doubt on the title. 
You will bear in mind that this must not be confused 
with the vendor's obligation not to deceive the purchaser 
by inaccurate or misleading statements— the obligation 
we are now considering is an obligation not to keep 
alenoe as to the circumstances in which the restrictive 
Condition is imposed. 



THE vendor's obligations. 43 

This is well illustrated by a decision of the late Lord Mtoardi v, 
Hatherley, when Vice-chancellor Wood, in a case of ^'^*««''- 
Edwards v. Wickwar (a). 

I need not refer to the facts of the case beyond 
saying that they disclosed an attempt by the vendors to 
preclude the purchaser by general restrictive language 
in a Condition from making an objection as to a serious 
point upon the title which was within the knowledge 
of the vendors, and as to which, moreover, the purchaser 
was thrown off his guard by an elaborate reference to 
a particular instrument in another Condition. The 
value of the case for my purpose consists in the following 
expression of general principles contained in the Vice- 
Chancellor's judgment : — 

" It was the clear duty of the vendor to give the fullest 

' information which he himself possessed as to the 

' title. The object of special Conditions of Sale is to 

' protect the vendor from inquiries which he himself 

' may be unable to satisfy and against objections which 

' he cannot explain away. There may, indeed, be cases 

^ where assignees of a bankrupt have stipulated that 

' such title only as the bankrupt had should be required 

' by the purchaser, but even in that case it has been 

' thought a stretch of the jurisdiction of the Court to 

' force the title on a purchaser. . . . Here it was 

' plainly the duty of the parties to disclose the under- 

' lease, and it would be most mischievous to allow a 

* vendor to suppress facts known to him affectiDg the 

title, and yet compel a purchaser to accept it." 

I think we may surmise that the emphasis of the 

Vice-Chancellor's language in this case, and his refusal 

to seriously entertain the vendor's argument, were in 

some measure due to the obviously disingenuous frame 

of the condition, but the decision is strongly illustrative 

of the principle with reference to which I have drawn 

(a) L. R. I Eq. 68. 
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your attention to it, and plainly shows that a vendor 
will not be allowed to keep damaging facts known to 
him in the background on the faith of restrictive 
Conditions. 

I need hardly, perhaps, point out to you that where 
the vendor is selling as a trustee, or otherwise in a 
fiduciary capacity amounting virtually to the same 
thing, he has — or rather, perhaps, I should say his 
solicitor has — ^to bear in mind not only the obligations 
to the purchaser of which I have been speaking, but 
also the obligations owed to the cestuis que trust 
To them it is owed as a duty that every necessary and 
no unnecessary Condition is attached to the sale, and if 
a Condition is employed of such a depreciatory character 
as to involve a purchaser in a breach of trust, it will 
constitute a fatal objection of which the purchaser may 
take advantage, and again, an injunction restraining 
the completion of the purchase would, in such circum- 
stances, be granted at the instance of a cestui que 
trust. 

The point is thus expressed by Lord St. Leonards (a): 
"Although a man selling his own property may sell 
•' subject to such conditions as he pleases, yet trustees 
cannot impose any condition for the benefit of the 
creator of the trust which would reduce the value of 
the property. But strict Conditions of Sale, though 
" somewhat unusual, will not lightly be deemed 
<* of such a depreciatory character as to amount to 
" a breach of trust or constitute an objection to the 
" title." 

This principle was emphasized by the late Lord 
Justice James, in the clear incisive language by which 
his judgments were so eminently distinguished, in a 
case of Dance v. GoldiTigham (fc). The circumstances 
were very shortly these : — The vendors, who were trus- 
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(a) Sugden on Vendors, 14th ed., p. 63. (J) L. R. 8 Ch. App. £02. 
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tees, derived title under a deed of 1819, which had be en 
lost. Instead of adducing secondary evidence of its 
contents, such as for instance the recital of it in a later 
deed, and binding a purchaser by the Conditions to 
accept such evidence as conclusive, the vendors adopted 
the singularly bold expedient of selecting in 1872 a 
deed of 1858 as their stipulated root of title, or in other 
words, offering a fourteen years' title. On appeal from 
Vice-Chancellor Malins, the Lords Justices reversed his 
decision, and at the instance of a cestui que trust, 
restrained the trustees from selling under their proposed 
Conditions; and Lord Justice James, in delivering 
judgment, said : — " I have always understood it to be 
" the law, consistently with authority and principle, 
** that however large may be the power of trustees 
" under their trust deed to introduce Conditions limiting 
the title, and other special Conditions which have or 
are calculated to have a depreciatory effect on the 
sale, they are bound to exercise them in a reasonable 
and proper manner — that they must not rashly or 
" improvidently introduce a depreciatory Condition for 
" which there is no necessity." The Lords Justices then 
demolished the Conditions used in that case, and pro- 
ceeded as follows : — 

'' Then it is said that this Condition has not, in fact, 
'' depreciated the sale because it is shown that the full 
" value has been given for the property. Upon that 
" point there is a large amount of contradictory evidence. 
" That is precisely the thing which this Court cannot 
" inquire into. The ceatuis que trust have a right to 
" have this property sold without anything being done 
" which is calculated to depreciate it ; and whether the 
" effect which this Condition was calculated to produce 
" was, or was not produced, it is impossible for the 
" Court satisfactorily to determine, because the Court 
" cannot know how many people were deterred by such 
" a clause as this from bidding or attending the sale." 
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I will now give you^ as an instance of a special Con- 
dition held not to be a breach of trast, the case of 
Favlkner v. The Equitable Reversionary Interest 
Society (a). There mortgagees, in exercise of a power 
to sell subject to such special stipulations as they 
should think fit, put up for sale certain reversionary 
interests under Conditions, one of which was that if the 
vendora should be unwilling or unable to satisfy any 
requisitions made by the purchaser, they should be at 
liberty to rescind the sale. 

Disputes arose on the title between the vendors and 
the purchaser, and in a suit for specific performance the 
latter contended among other things that this Condition 
was depreciatory and vitiated the sale. You will observe 
that this was not a case of a cestui que trust raising 
such a contention against a trustee. The mortgagoi-s, for 
whom the mortgagees were in a limited sense trustees, 
were no parties to the suit at alL But in deciding 
upon the question whether or not the Condition was a 
reasonable one, Vice-Chancellor Eindersley was mainly 
influenced by the consideration of whether it was 
reasonable as against the mortgagor. He held that 
it was reasonable — that it was a Condition recognised 
by all the eminent conveyancers of the day as proper to 
be used, and that the mortgagor could not have suc- 
cessfully objected to it had he been so minded. 

I must not omit to point out to you that the respon- 
sibilities of vendor trustees are usually much narrowed 
by the terms of the instrument under which they sell, 
while in the case of trust instruments executed since the 
28th of August, 1860, protection in the direction of 
enabling trustees to make use of special Conditions and 
so forth has been afforded to them by statute. This 
legislation began with Lord Cranworth's Act (23 & 24 
Vict. c. 145, ss. 1 & 2), and as to trusts created by 
instruments taking effect after the Ist January, 1882, 

(a) 28 L. J. R. Ch. 132. 
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lias been confirmed and somewhat strengthened by the 
35th section of the Conveyancing and Law of Property 
Act, 1881. I will not occupy valuable time by stating 
provisions which you can see for yourselves by turning 
to the statutes, but there are two observations con- 
nected with these enactments which I would impress on 
you. The first is, that the provisions of Lord Cran- 
worth's Act on this point have not been repealed by the 
Conveyancing and Law of Property Act, 1881, but are 
still applicable to trust instruments executed between 
the 28th August, 1860, and the 1st January, 1882. 
The second is, that the eai'lier Act refers in terms only 
to trustees with a " power of sale," while the later Act 
speaks of trustees with a " trust for sale," or " power of 
sale." It has been doubted whether the language in 
Lord Cranworth's Act is wide enough to cover the case 
of trustees who have not merely a power to sell, but an 
imperative trust requiring them to do so, and to the 
best of my belief the doubt has not been set at rest by 
judicial decision. As a trust for sale and a power to 
sell are two very dififerent things — the former, for in- 
stance, bringing into play the doctrine of conversion, by 
which land is considered in the equitable eye of imagi- 
nation to be money from the moment the trust operates 
— it is worth your while to note that this point has 
been raised on Lord Cranworth's Act, and that you 
must be careful not to place too indiscriminate a reliance 
on the section. 

In commenting on the 35th section of the Con- 
veyancing and Law of Property Act, 1881, in their 
admirable little book on the recent Conveyancing Acts, 
Messrs. Clerke & Brett make one observation with 
which, if I may take the liberty of saying so, I en- 
tirely agree, and which I repeat to you because it has a 
special bearing on our subject. They say (a), " Although 
" the trustees for sale are empowered to sell under 

(a) 2nd ed., p. IST. 
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** any Conditions of Sale that they think fit, yet it is 
** probable that in an extreme case the Court would 
'* restrain the trustees from selling under depreciatory 
<* Conditions." I entertain no doubt myself that that is 
a sound observation, and that the Court would manage 
somehow to get over the positive language of this 
section in order to do justice^ as we saw in my first 
Lecture that it will get over the express language of a 
Condition as to compensation where it sees fit to do so. 
I strongly recommend you to be on the look-out for 
a judicial construction of the section, because I am 
sure you will find when it comes that it will cut down 
very considerably the practical efiFect of the plain 
language of the provision. 

We have now, I think, sufficiently considered the 
general principles of law which surround Conditions of 
Sale, and may with advantage turn our attention to 
their actual preparation from the draftsman's point of 
view. Before, however, passing in review the various 
groups into which they may be divided, I have yet 
some few observations of a general nature to make, 
applicable to all Conditions alike, and which, as specially 
concerning the draftsman, may fitly be introduced at 
this point. 
Drafuman- Now, all of you are no doubt aware that the general 

CondUiona. ^^^^ ^^ outline of almost every Condition of Sale which 
can possibly be needed in any given case may be found 
in several well-known standard publications of Prece- 
dents. They are for the most part carefully elaborated 
by the light of decisions of the Court — indeed, it would 
be hardly an exaggeration to say that every line and 
sentence has been subjected in some shape or form to 
judicial criticism — they have been used in countless cases, 
and it would be difficult to exaggerate their value to 
you and to me when we have to prepare Conditions of 
Sale. But I have had occasion to notice that there is 
a tendency on thfe part of students and young prac- 
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titioners to rush at precedents as if to take some sheets 
of draft paper^ pull down a book^ and copy out the first 
precedent which seems to have any connection at all 
-with the subject in hand, were the Alpha and Omega 
of all that has to be thought of and done by the 
draftsman. 

It may strike you, perhaps, that I am raising a ghost 
only for the pleasure of slaying it — ^that I am uttering 
only common-place truisms which are of no practical 
value because you all know them already, — ^but I can 
assure you that such is not the case. That the habit 
I speak of is more widely developed than you would 
credit to be possible, and that those who yield to it 
would probably be the very last persons on earth to 
admit the impeachment for a moment, are facts of 
i^hich I am as certain as that I am delivering this 
Lecture. 

Let me give you an instance which came under my 
notice. I select an extreme case on purpose because I 
think that extreme cases always best point a moral. 

A young articled clerk was instructed to prepare an 
Agreement for a yearly tenancy of a house in the heart 
of a busy street in London. He set to work with a 
book of Precedents, and when his draft came to be 
looked over, one of the first clauses which met the 
observant eye was a provision that the tenant should 
cultivate the garden and orchard in a proper manner 
and prune and preserve all fruit-trees and re-plant any 
that might perish through decay or accident, and leave 
as well those which were growing as any thereafter to 
be planted in good order and condition ! 

I believe that in this, as in a very large number of 
cases similar in kind, though of course. generally much 
less in degree, the root of the evil lies in attributing to 
Precedents a virtue which their writers would be the 
last persons to claim for .them — the virtue of being 
applicable without distinction or discrimination to all 

E 
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sorts and conditions of cases alike. There is also, I 
think, a very natural and certainly not discreditable 
desire on the part of articled clerks when a piece of 
work is given to thern to get something down on paper 
— something to show — ^as soon as possible. You will 
have learnt what is to my mind a most important and 
valuable lesson when you thoroughly grasp the fact that 
the same precedent will not necessarily fit exactly two 
successive cases any more than the same suit of clothes 
will necessarily fit exactly two people who try them on 
one after another at lundom. The order must be — 
facts of the case first. Precedents second. Do not 
suppose that you are wasting time because the table is 
not immediately strewn with your writing on draft 
paper. In the case of Conditions of Sale, which we are 
now considering, examine the title-deeds and docu- 
ments ; think over what it is you are making. for. Is 
the property to be sold in one lot or in several ? Is it 
freehold or leasehold ? Is there timber or no timber ? 
Is the vendor's a life interest or a fee-simple ? Is the 
property subject to an existing tenancy or sold with 
possession ? Does the description in the title-deeds 
present a reasonable means of identity with that in the 
Particulars? Js the vendor a trustee or a beneficial 
owner ? Are the title-deeds to be all handed over or 
only some, and which ? These are samples of the ques- 
tions upon which a careful draftsman satisfies himself 
before he puts pen to paper. All the books of Prece- 
dents in the world will not answer one of them for you, 
and therefore I say again that your first duty is to 
saturate yourselves with the facts, and then you will 
soon acquire a habit of using the right Precedent in the 
right place, of working out your design by adopting 
an appropriate clause here and an appropriate clause 
there and piecing them all together in one harmonious 
whole, instead of making a happy-go-lucky dash 
at a Precedent, and trusting blindly that because 
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it is a Precedent it will somehow or other carry you 
through. 

I do not want to abate one jot or tittle of the real 
value of Precedents, and I wish therefore to be careful 
to point out to you one important office which they 
may serve for you at an early, stage of your work. I 
mentioned just now a string of questions which, among 
others, you should ask yourselves and answer before you 
set to the work of drawing. Now it is natural enough 
that such questions should not all present themselves 
to the young student or practitioner, though, as he 
gains in experience and knowledge, they will gradually 
become matters of course to him if he has always 
applied himself to the task of draftsmanship on the 
right principle. And again, some minds are naturally 
more original and suggestive than others. I think, 
therefore, that you may find Precedents, whether in 
books or taken from previous cases in your own office, 
very useful if you look carefully through them from the 
point of view of being on the look-out for suggestions 
of what facts you should be clear about before you 
commit yourself to paper. A good general precedent 
of Conditions of Sale will give you many very useful 
ideas, and I would on no account dissuade you from 
resorting to it as soon as you please for that purpose. 
What I am most anxious to warn you against is the 
common and most objectionable habit of beginning at 
the wrong end and putting the Precedent first and the 
facts of the particular case second, instead of master- 
ing the facts, and then resorting to precedents for 
approved language in which to clothe them. 

I have spoken hitherto of the necessity for mastering 
your facts before you attempt to prepare Conditions of 
Sale, or indeed any other instrument, but interwoven 
closely with that necessity is another which I will only 
touch upon lightly here, because in another connection 
I had occasion to speak of it at some length in my first 
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Lecture — ^I mean the necessity for acquiring a know- 
ledge of the principles of law which bear upon the 
Conveyancer's art before you can hope to become 
competent draftsmen. Hear what a writer of great 
experience and learning has to say on this point. 
"It is in vain for anyone to hope to become a 
'* skilled draftsman unless he is tolerably acquainted 
" with the law so far as it is connected with convey- 
" ancing. Without a fair knowledge of the law he can 
" only copy, and is exposed to the danger of falling into 
'' errors, the existence of which he cannot perceive .... 
" There is a class of draftsmen who draw from prece- 
" dents, having little acquaintance with the commonest 
" practical rules of their art, and not an idea of those 
" general principles on which it depends. But though 
'' men who trust thus implicitly to their precedents and 
" remain in ignorance of the rules of their art may by 
" good fortune avoid doing any material mischief so 
" long as they are confined to every-day matters, yet 
" when new combinations of circumstances arise of which 
" precedents afford no example, they are either unable 
'' to proceed without assistance or fall into pernicious 
" mistakes. Even under the most favourable circum- 
" stances their drafts are rude and undigested, disagree- 
" able to peruse and difficult to understand " (a). 

Apait from the respect due to those observations 
as penned by an eminent conveyancer, they derive 
to my mind a ten-fold additional weight from the 
fact that they are written in prominent type at the 
head and front of one of the most able and com- 
plete sets of Conveyancing Precedents ever published. 
The author does not pretend that a practitioner who 
lays in his Book of Precedents is armed with every need- 
ful weapon for professional work in the field of Convey- 
ancing ; on the contrary, he conveys in the clearest and 

(a) Dayidson^s Precedents, 4th ed., vol. i. p. 19. 
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boldest terms a warning against any such fallacy, and 
subordinates the use of Precedents to their proper 
and, in its way, invaluable sphere of usefulness and 
importance. 

And now I have endeavoured to show you the Sammarj 
full extent of a solicitor's responsibilities in connec- thispoLt! 
tion with Conditions of Sale, and the manner in which 
it may be, and in fitting cases should be, dimin- 
ished by recourse to counsel ; the importance of cleaily 
and distinctly stating the terms to be imposed on a 
purchaser ; and also of guarding against defects on the 
one hand and of not deterring bidders by needlessly 
alarming stipulations on the other hand ; the necessity 
of avoiding the use of language calculated to mislead or 
deceive purchasei's, and of frankly stating any facts in 
the vendor's knowledge which affect the title, apd upon 
which any restrictive Conditions hinge; the strong lean- 
ing of the Court against sweeping Conditions ; the 
special obligations of trustee vendors, and the extent to 
which they are generally diminished by the terms of 
the power or trust for sale, or by the operation of Lord 
Cranworth's Act or of the Conveyancing and Law of 
Property Act, 1881 ; and I have also sought to impress 
upon you the right order and mode of setting to work 
to prepare Conditions of Sale and other legal instru- 
ments. And having reached that point we may pass, T 
think, from the general to the particular, and consider 
briefly the different groups of provisions which go to 
make up a complete set of Conditions. 

The two primary divisions of Conditions of Sale are 
* common-form ' Conditions, that is. Conditions of a 
general kind more or less habitually employed in almost 
all sales ; and special Conditions inserted with reference 
to the circumstances of the particular sale. 

Messrs. Wolstenholme and Turner in their work on 
the Conveyancing Acts (a), further subdivide Conditions 

(tf) 2nd ed., p. 130, note (a'). 



54 



CLASSIFICATION OF CONDITIONS. 



Classification 
of Conditions. 



under heads which, I think, will very conveniently 
answer my purpose, and which I commend to you as 
well adapted for enabling your minds to follow the 
di£ferent points to which a set of Conditions should be 
directed. They are as follows : — 



(1.) As to the auction. 

(2.) Delivery of Abstract and reqaisitions. 

(3.) Matters arising on the Abstract. 

(4.) Matters arising on the Particulars (such 

Identity, &c.). 
(5.) The Conveyance and its contents. 
(6.) Compensation. 
(7.) Be-sale on default 



as 



First head. 

As to the 
Auction. 



First — as to the auction. 

Most of you will, no doubt, be familiar with the 
stipulations relating to the auction with which Condi- 
tions of Sale almost invariably commence. They differ, 
of course, in form, as all Conditions do, according to 
the views or fancies of draftsmen and writers of prece> 
dents, but their practical object in all alike is to fix the 
minimum amount of each bidding, to declare that the 
highest bidder is to be the purchaser, subject in all 
cases where the sale is under a reserve, to the reserva- 
tion of a right to the vendor to bid, to provide that no 
bidding shall be retiucted, and that in case of any 
dispute over a bidding the property may be put up 
again and re-sold, or (as it is sometimes added) the 
dispute determined by the auctioneer, and to prescribe 
that the purchaser is to pay a certain per-centage of 
the purchase-money by way of deposit to the appointed 
person — that is usually, in London, the auctioneer, and 
in the country the vendors solicitor — immediately after 
the sale, and sign a Contract in the . foim appended to 
the Particulars and Conditions. 

These stipulations will all appeal to your common 
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setise, and with the exception, perhaps, of that reserving 
to the vendor a right to bid, they are self-explanatory. 
Take the stipulation fixing the minimum amount of 
each bidding. If you were selling a large estate and 
omitted that provision, there would be nothing to 
prevent bidders from competing against each other in 
half-crown bids. Take again the stipulation that in 
case of dispute the property shall be put up and re-sold. 
All of you probably are aware of the noise and confusion 
which prevail in a crowded auction-room, and the almost 
imperceptible indications which bidders give. I think 
I can truly say that I have hardly ever, when attending 
a sale, been able to follow the biddings from person to 
person, and I will confess that I have sometimes when 
sitting in the body of the room been conscious of an 
instinctive dread that if I were to cough or move a limb, 
I might be declared the purchaser of a large property, 
and be politely requested to advance to the table and 
pay my deposit. Nothing can be more likely than 
that some question should arise between bidders — 
although I am bound to say that the wonderful quick- 
ness and tact of an exp^enced auctioneer render such 
disputes of rarer occurrence than you might suppose — 
and it is obviously most desirable that there should be 
a short method of getting over the difficulty without 
making the sale, with all its attendant expenses, abor- 
tive, and, perhaps, subjecting the vendor to a Chancery 
suit. Then, in connection with this mode of adjusting 
any dispute between bidders there is the common pro- 
vision which I mentioned, that no bidding shall be 
retracted. An application of the simplest principle of 
the law of Contracts — -viz., that you must have oflFer 
and acceptance to constitute a binding agreement — 
will enable you to see that if I bid so much for a 
property I only, in fact, make an oflFer to the vendor, 
and that there can be no contract binding on me until 
there has been an acceptance of my oflFer by the vendor, 
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signified by the fall of the auctioneer's hammer. It 
follows necessarily from this that I can, if I please, 
withdraw my offer at any moment until it has been 
accepted, and it is to provide against the obviously 
great confusion and inconvenience of such a proceeding 
on the part of any bidder that this stipulation is usually 
inserted. I must at the same time warn you that it 
is open to serious doubt whether such a stipulation can 
be enforced. Lord St* Leonards was clearly of opinion 
that it could not (a), and on general principles the pro- 
position that a man should not withdraw an offer which 
you have not accepted is one to which I should have great 
diflSculty in assenting. However, I think it is clearly 
desirable to insert it, as the object aimed at is unques- 
tionably fisdr and right, and the fact of seeing it in print 
would have a strong tendency to keep a bidder in order 
who had any disposition to vacillate, or any secret 
desire to render the sale abortiva Then again, the 
provision that the purchaser shall pay a deposit imme- 
diately after the sale is a very important matter, both 
as affording a strong test of his bona fides, and as 
giving the vendor some security against loss in the 
event of the purdiaser's afterwards failing to complete 
his purchase. 

The only other point I need notice under this head 
is the reservation of a right to the vendor to bid. 
Until a modem date there was a curious conflict 
between the CSourts of law and equity as to the em- 
ployment of * puffers ' at a sale — that is, persons who 
mi^e sham bids in the interests of the vendor to 
stimulate competition, or for the much more legitimate 
object of preventing a sale at an undervalue. At law 
it was held that the employment of such a person in 
any circumstances vitiated the sale. In equity, how- 
ever, the employment of a puffer for the purpose I last 

(a) Sngden on Vendors, 14th ecL, p. 14. 
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mentioned was allowed. This anomaly was set at rest 
by the " Sale of Land by Auction Act, 1867 " (a), by 
which it is provided that the Particulars or Conditions 
of Sale by auction of any land shall state whether such 
land will be sold without reserve or subject to a re- 
served price, or whether a right to bid is reserved, and 
that if it states that such land will be sold without 
reserve, then that it shall not be lawful for the seller to 
employ any person to bid at such sale or for the auc- 
tioneer to take knowingly any bidding from any such 
person. 

You will see therefore that it is most important to 
state in your Conditions whether the sale is made 
without reserve or whether a right to bid is reserved. 
The Act does not say what will be the effect if a 
statement on the point is omitted, but in Mr. Dart's 
opinion (6), which is shared by Mr. Charles David- 
son (c), the sale would in such a case be adjudged to be 
without reserve. 

We will now pass to our second head — the delivery Second bead, 
of Abstract and Requisitions. Delivery of 

This group of Conditions is perhaps the most impor- EequisTtiona 
tant, as it is certainly the most responsible and difficult 
of all. 

It embraces the statement of the root of title to which 
the purchaser is to be tied, and all other special condi- 
tions necessitated by any matter of title, and declares 
the time within which requisitions on the title ai'e to 
be delivered, and empowers the vendor to rescind the 
contract in the event of any objection being taken which 
he is not prepared to remove. 

It will strike you at once that any observations which 
I might offer to you now upon the Conditions in this 
class or group which relate to the root of title and the 

(a) 30 & 31 Vict. c. 48. 

(i) Dart on Vendors, 5th ed., p. 113. 

(^0 Davidson's Precedents, 4th ed., voL i. p. 518« 
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special siipiilations which the state of the title may 
render necessary, would discount to some extent what I 
shall have to say at a later stage when we come to con- 
sider the subject of dednction and investigation of 
Title. It is in truth impossible for the vendor s soli- 
citor to approach the preparation of soch Conditions as 
these without having first mastered the title and con- 
sidered exhaustively the objections to which it may be 
open, the best starting point or root of title to select, 
and generaUy what title his client is able to deduce. I 
have, after some hesitation, decided that it will upon the 
whole be better for me to defer dealing with this special 
class of Conditions until I come to treat of Tide as a 
separate subject, in the order in which its actual de- 
duction fidls naturally into the series of steps prepara- 
tory to the completion of the sale, rather than to 
attempt to draw fine distinctions between what might 
appropriately be said in connection with the Conditions 
relating to Title as distinguished from the larger subject 
of Title itself as a whole. I will therefore, if you please, 
merely ask you to note in passing that I shall hereafter 
hope to convince you of the paramount importance of 
your having a clear grasp of what is the purpose of 
these Conditions, and having done so I will proceed to 
deal with the other matters which Ml under the same 
head. 

Upon this plan we come next to the stipulation as to 
the time for delivery of the Requisitions on Title. 
There is some difference of opinion as to the practice 
on this point, but I think that the best course to adopt 
is reasonably clear. It is not an uncommon thing 
for the Conditions to map out the various periods 
by saying that the Abstract shall be delivered within 
so many days after the sale, and the Requisitions, the 
Answers to them, the further Requisitions or replies to 
the Answers, and the draft Conveyance, within so many 
successive stated periods afterwards, and lastly, that 
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the purchase shall be completed on a date fixed. This 
practice is, however, more or less condemned by most 
of the eminent conveyancers, and I do not recommend 
you to adopt it As you will readily see, if from any 
reason the Abstract is not delivered within the time 
stated, or if the Abstract delivered turns out not to be 
a complete Abstract, the whole machinery of time goes 
wrong, and all sorts of trouble and complications with 
reference to dates may ensue. The vendor's object is 
manifestly to secure that the purchase shall be com- 
pleted on a specified date, and that if it be not completed 
on that date the purchaser shall come under a liability 
to pay: interest on the purchase-money. This may be 
attained quite as nearly as in the way I have described 
and very much more simply, by stating the date of 
completion in the Conditions, and imposing the x>ay- 
ment of interest if from any cause the purchase is not 
completed on that date, and by binding the purchaser 
to send in his Bequisitions within a given time from the 
date of delivery of the Abstract. 

The remaining Condition which I mentioned as 
falling within this group is that usually employed, 
which reserves to the vendor the right to rescind the 
sale in the event of any objection being made to the 
title which he is not prepared to remove and ,to return 
the deposit without interest, compensation, or costs. 

I had occasion just now to touch upon this Ccmdition 
in giving you an illustration of a Special Condition held 
not to be a breach of trust. And not only was it held 
in the case which I cited to you of FauLha&r v. The 
Equitable Reversionary Interest Society (a) not to be 
a breach of trust, but it was in that case and has in 
other cases been pronounced to be a fit and proper 
condition to employ in the vendor's interests. At the 
same time I have in this instance, as I have already • 

(a) L. J. R. 28 Ch. 132 ; amte, p. 46. 
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had in other instances, to put you on your guard 
against attributing too much power to the large and 
general words in which the Condition is couched. 
Where the purchaser is one of those people whom we 
do occasionally meet in life, who are cantankerous and 
crotchety and given to making all sorts of difficulties 
^-or where he is unwilling to carry out his bargain and 
raises endless technical objections as a cloak for his 
desire to get off the purchase — or where some question 
of title unforeseen by the vendor is raised, the removal 
of which might involve him in a great deal of trouble 
and expense, and perhaps in litigation with third per- 
sons — ^in such cases as these it commends itself to one's 
common sense that the vendor should in the last resort 
be able to bring matters to a point, and all parties be 
remitted as far as possible to their original position. 

But it is quite a different thing for a vendor to seek 
to take advantage of this condition to escape from 
the consequences of putting the property up for sale 
where he has been guilty of misrepresentation, or the 
purchaser is willing to waive his objection, or where 
the point taken by the purchaser may properly be 
dealt with under a Condition for compensation, or in 
fact in any circumstances in which the use of the Con- 
dition is inequitable and oppressive as between the 
vendor and the purchaser. The Coturt will in all such 
cases step in at the purchaser's instance to relieve him 
from the strict letter of the Condition. 

A rather remarkable instance in which an unsuccess- 
ful attempt was made to use this Condition is to be 
found in the case of Engd v. Fitch (a). Property was 
put up for sale by mortgagees, and the particulars 
stated that possession would be given on the comple- 
tion of the purchase. In one of the Conditions was 
• the following stipulation. ''In case any objection or 

id) L. R. 4 Q. 6. 659. 
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" requisition " [as to the title or conveyance] " shall be 
'' delivered and the vendor shall be unable or unwilling 
to comply therewith or remove the same^ the vendor 
is to be at liberty by notice in writing under the hand 
" of the vendor's solicitors to rescind the contract, and 
on receiving back the Abstract to return the deposit- 
money without interest, costs, or other compensation, 
notwithstanding any attempt made to satisfy, remove, 
or comply with any such objection or requisition, or 
" any negociation or litigation in reference thereto, or 
" other proceeding consequent on the sale." 

The title was examined and found satisfactory, but 
behold, when the purchaser asked for possession, he 
discovered that the mortgagor was in possession and 
refused to turn out ! The defendants could have 
ousted him by ejectment, but they declined to do so, 
and their solicitor gave notice to the plaintiff's solicitors 
in the following terms. 

" The purchaser having made an objection which the 
" vendor is unable and unwilling to comply with, the 
" vendors rescind the contract, and the purchaser can 
'' obtain back his deposit by application to the auc- 
" tioneer." 

Upon this the purchaser brought an action for breach 
of contract, and it was held by the Court of Queen's 
Bench, and on appeal by the Court of Exchequer 
Chamber, that the breach of contract arose, not from 
the vendors' inability to make a good title, but from 
their not having taken the necessary steps to secure 
possession, and damages were awarded to the plaintiff. 

I am bound to tell you that the judgment of the 
Court of Exchequer Chamber, did not so much turn on 
the language of the Condition which I have just read 
to you as on other and somewhat different principles, 
the Court apparently holding that the defendant's 
pleadings did not sufficiently raise that issue ; but in 
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the Coart of Qaeen's Bench (a) the Condition was ex- 
pressly dealt with in the jodgments^ and held not to 
apply to the case, and I would also draw your attention 
to the fact— and it is a warning as well as a fact — ^that 
the vendoT^s solicitor, if I may jndge from the docu- 
ments set out in the report, relied on the Condition as 
entitling his clients to rescind the contract, and so 
evade their obligation to perform the duty of securing 
possession to the purchaser. 

We come now to the Third Head — ^matters arising 
on the Abstract. Tlus points to the Conditions which 
are usually inserted for throwing on the purchaser the 
expense of abstracting documents not in the vendor's pos- 
session, of making any declarations that he may require, 
of furnishing copies of a variety of documents, and so 
forth. I have always thought myself that this Condi- 
tion is often carried a great deal too &r as a matter of 
fair dealing between the parties, and have wondered 
how in its present stringent form it came to be re- 
cognised by all the leading conveyancers as a proper 
condition to employ. It seems to me that when you 
once admit the proposition that the vendor should give 
the pui^chaser the opportunity of investigating the 
Abstract of title, for which purpose, remember, that to 
start with he has to employ and bear the expense of 
employing his own solicitor, the only logical sequitur 
is, that, within the reasonable limits of a proper in- 
vestigation of title, the vendor, and not the purchaser, 
ought to be at the expense of putting the purchaser's 
solicitor in a position to do his duty. As it is, in a 
large number of cases, the purchaser not only has 
to pay his own solicitor for investigating the title 
on his account, but also to be at heavy expense for 
steps preliminary to the investigation. For instance, 
where some of the title-deeds are not in the vendor's 



(fl) L. B. 3 Q. B. 314. 
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possession^ but are held by some third party, the pur- 
chaser has to pay for the very moderate luxury of 
having them produced to his solicitor, although he 
could not otherwise possibly examine the yendor's title. 
And this is only a sample of a string of similar burdens 
thrown on the purchaser by this Condition. 

But however this may be, we must remember that 
we are now looking at ihis matter from the vendor's 
point of view. It has been found, I suppose, as the 
result of experience, that purchasers are not deterred 
by the Condition, while it certainly effects a saving 
of expense to the vendor, and so it has become quite a 
common form Condition, — and not only so, but it has 
now received the stamp of express approval from the 
legislature in the shape of sub-section 6 of the 3rd 
section of the Conveyancing and Law of Property Act, 
1881, which, as you will find, throws on to a purchaser 
the burdens hitherto expressed in the Condition to 
which I just referred, unless a contrary intention is 
expressed in the Contract. 

Well, then, we have, as our Fourth Head — matters Fourth head, 
aribing on the Particulars, such as Identity of the Matters 

•n -X arising on 

Property. Particulars. 

This refers to the common stipulation that the 
Purchaser shall admit the identity of the property pur- 
chased with that comprised in the muniments of title 
upon the evidence afforded by a comparison of the 
description in the muniments and in the particulars, and 
of some other evidence stated in the Conditions — usually 
A statutory declaration which the purchaser may call for 
if he pleases^ and for which, as for most other blessings 
vouchsafed by the vendor, he has to pay. 

Now here, again, the large general words of the 
Condition are jealously regarded by the Court. It has 
been held, that although a purchaser may by such a 
Condition be precluded from requiring any other 
evidence of identity than that given by the deeds. 
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yet even a purchaser id entitled to know what he has 
bought, and to have it distinguished from what does 
not belong to him. Now it is frequently the case that 
where property has remained in one family, perhaps for 
generations, and has only passed from hand to hand 
by general devises in Wills, it may have undeigone 
such changes in the nature of its boundaries, and in 
many other respects, that a person taking some title- 
deed in his hands in which it was described sixty or 
seventy years ago, would no more be able to identify 
it than he would be able to find an enchanted island 
off Margate. It is obvious that in such a case the con- 
dition of which I am speaking ought not to be forced 
on a purchaser without at the same time giving him 
the benefit of such reasonable means of satisfying 
himself as to the identity of what he has purchased, as 
the vendor may be able to adduce. Old sale plans, 
leases, and statutory declarations by the oldest in- 
habitant, whose memory is proverbially green, and 
other assistance of this sort, should in any case in 
which the title-deeds do not afford any sufficient means 
of tracing the identity, be imported into the Conditions, 
and this not only in fairness to the purchaser, but 
clearly, also, I take it, in the interests of the vendor. 

Fifth head. OixT Fifth Head — ^that of the Conveyance and its 

The Convey- Contents — calls for little notice. 

The Condition inserted on this point provides for the 
payment of the purchase-money on a given day at a 
given place — usually, as you know, the office of the 
vendor's solicitor, it being a time-honoured maxim 
that * money comes to deeds,' ^and that thereupon a 
proper Conveyance shall be made to the purchaser. 
The Condition will also prescribe in the usual way that 
the Conveyance shall be prepared beforehand by the 
purchaser and approved by the vendor, and a stipulated 
length of time is generally specified, before the date of 
completion, as being allowed to the vendor for getting 
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the deed executed. Here, again, our long-suffering 
friend the purchaser is apt to be placed at a dis» 
advantage, because the Condition, in a good many cases, 
goes .on to say that the expense of the perusal and 
execution of the purchase-deed by all parties other 
than the vendor shall be borne by the purchaser. 

In the same or a separate Condition it is necessary, 
where the vendor is a trustee or mortgagee, to state 
that he sells in that character, and to limit his liability 
in the way of covenants to a covenant that he has not 
incumbered the property, instead of the ordinary 
covenants for title which a vendor, in the absence of 
stipulation, is bound to enter into. It is not within 
the compass of this part of my subject to enter into 
any exposition of the provisions in the Conveyancing 
an4 Law of Property Act, 1881, which give to de- 
scriptive words applied to the vendor, such as "the 
said A. B. as trustee," or " the said A. B. as beneficial 
owner," the force of covenants, in place of setting out 
the covenants in terms in the deed, but I may just 
draw your attention here to the fact that the language 
of this Condition as to the vendor s covenants will vary 
from that used in the precedents published before that 
Act came into operation, where the statutory covenants 
are to be relied on. The altered form of Condition 
suggested by Messrs. Wolstenholme and Turner runs in 
this way (a) : 

The vendor being a mortgagee [or trustee] is to be 
required to give only the Statutory Covenant against 
incumbrances implied by reason of his being expressed 
to convey as mortgagee [or trustee]." 
Our Sixth Head — that of compensation for errors in Sixth head, 
the Particulars — I may pass by. In dealing in my Ooimiuaiion 
first Lecture with the subject of Particulars of Sale, particulars. 
I had occasion to treat fidly of this subject and ex- 

(a) Wolstenholme k Turner's Conveyancing Acts, 2nd ed., p. 144. 
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hausted what I should otherwise have said upon it 
here (a). 

There remains only the Seventh and last class of 
Conditions — that which reserves to the vendor a right 
of re-sale on default. 

The general outline of this Condition is that if the 
purchaser fails to comply with the other Conditions his 
deposit shall be forfeited, and the vendor shall be at 
liberty to re-sell the property, and that the expenses 
attending the sale, and any deficiency of price, shall be 
paid by the defiEuilter as liquidated damages. 

The stipulation for the forfeiture of the deposit may 
have a wholesome effect upon a purchaser who is in- 
clined to play fast and loose, but it is not looked upon 
favourably by the Court, and it can only be sustained 
in special circumstances (6). 

The other provisions, at all events, are however 
most needfiil and valnaUe to a vendor. Apart from 
any such Condition it is an established principle of law 
that an nnpaid vendor has a right to have the properiy 
re-sold, and to recover any deficiency from the pur- 
chaser, but this right can only be asserted prac- 
tically by bringing a suit against the purchaser, and 
you will therefore readily see the immense value of a 
stipulation which gives the vendor an absolute contract 
right to re-sell where the purchaser has broken his 
bargain. 

So much as to these seven classes of Conditions. But 
I must not omit, however shortly, to point out to you 
that the 1st and 2nd sections of the Vendor and Pur- 
chaser Act, 1874, and the 3rd section of the Convey- 
ancing and Law of Property Act, 1881, have a special 
bearing, in the matter of draftsmanship, upon many of 
these Vendor's stipulations which we have been con- 
sidering, and especially upon those which have been 

(a) Ante, p. 23 ^ seq, 

iV) See Rosenberg v. Cook, L. B. 8 Q. 6. D. 162, and Best y. 
JTamandy L. B. 12 Ch. Diy. 1. 
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hitherto regarded as more or less appropriate for in- 
sertion, irrespective of the circumstances of the par- 
ticular Sale. The broad effect of these sections may 
be said to be this — that various Conditions which the 
draftsman would have inserted as of course, are now 
imported by law into the Contract, and do not there- 
fore need any longer to be expressly stipulated for. 
You will readily see that the effect of this must be to 
shorten Conditions of Sale, and if you place side by side 
a 8et of Conditions taken from a Book of Precedents 
published, we will say, ten years ago, with a Precedent 
given in Messrs. Wolstenholme and Turner's book on the 
Acts to which I am referring, you will find a striking dif- 
ference between them. 'If, then, you aspire to keep pace 
with the spirit of the conveyancing age-^which is most 
decidedly a spirit of conciseness and brevity — ^I would 
earnestly counsel you to do your best to have a clear view 
at starting as to what may be left outside as well as what 
should be found inside your Conditions; to consider 
carefully whether the statutory provisions are apt to 
meet the particular case, and fit in harmoniously with 
the Conditions which you employ. I would candidly 
tell you, also, that the task of piecing in that which is 
expressed in one document with other provisions which 
are implied by operation of Statute law is a delicate 
one, though the wisdom* and experience of our text- 
writers and authors of Precedents will go far to lighten 
it for us when the later of the two Acts has got into 
full swing, and the usual crop of leading cases upon its 
provisions has been sown and reaped and garnered into 
the Law Beports for our instruction and reproof. 

This completes my attempt to bring before you in a Conclusion. 
very general way the salient features of Conditions of 
Sale. It wiU be manifest to you that it is not possible 
to do more within the time available to us than to pass 
rapidly along the high road, leaving as we go a number 
of bye-ways branching out on all sides and each well 

F 2 



68 CONCLUSION. 

woilhy of exploration in due season. But it is my 
hope that I may have to some slight extent realised the 
simple aim which I had in view when I prepared this 
part of my Lecture — viz., to assist you a little in under- 
standing the why and wherefore of the different groups 
of Conditions of Sale, and to enable you to infuse into 
. the task of preparing them an intelligent perception of 
their meaning, instead of being contented to follow 
blindly in the places where others have walked before 
you, without knowing why they walked there, what 
happened to them on the way, and what was the goal 
they had in view. 
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The concltision of my second Lecture brought me 
down to the point of having reviewed Particulars and 
Conditions of Sale from the point of view of a Vendor's 
Solicitor. To exhaust what I may term the first of the 
four primary divisions of our subject of Sales and Pur- 
chases^ it remains for me to consider, from the same 
point of view, the actual sale by auction, and the con- 
tract then entered into, and, having done so, to direct 
your attention to the duties of a purchaser's Solicitor in 
connection with Particulars and Conditions on a sale by Sabject of 
auction, and lastly, to refer to the duties of the Solicitors, ^ ^ 
both of Vendors and Purchasers, in the case of a private 
Contract for Sale and purchase. All this ground, I 
think, we may hope to cover in this Lecture — for 
although it may seem to you at first sight rather a 
formidable task, a little reflection will show you that 
what I have already said largely paves the way for what 
has to be said on these remaining branches. 

And first, as to the actual sale by auction, the duties Anction Sale, 
of the vendor's Solicitor are quaintly expressed in a 
Manual of Conveyancing, by Mr. Greenwood (a), as 
follows : — 

" The day of sale having aiTived, the vendor's solicitor 
" will proceed to the place of sale to answer any question 
'' that may be put either as to the property, the con- 
" ditions, or otherwise. The auctioneer will get 
" through this part of the business, and the solicitor 

(a) 7th ed., p. 20. 
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*' will seldom be called upon to interfere ; but an 
** intending purchaser will sometimes ask questions 
" about the title, and the solicitor must then be guided 
*' by the circumstances of the case as to the course of 
" proceeding. If he gives an answer to any question it 
'' should be given readily and candidly, as it is far 
" better not to give an answer at all than to answer in 
** a manner calculated to show that the object is to 
*' conceal as much as possible.'* 

I would supplement that description of the persons 
who may ask questions as to title as being intending 
purchasers, by saying that there is another class of per- 
sons whom I have known to attend sales by auction, 
and against whom I would give you a word of warning 
— I mean those who have some object to gain in render- 
ing the sale fruitless, either from personal enmity to 
the vendor, or in the hope of getting the property 
cheap, or from some other of the many motives which 
influence unworthy acta Such instances are not 
perhaps very common. But neither are enquiries as to 
title common, unless it be that a leasehold property is 
being sold, and some question is asked as to the 
covenants of the lease — ^and I think you may shrewdly 
guess that where a persistent attempt is made to throw 
cold water on the bidding by asking all sorts of questions 
with an air which conveys that there is some hidden 
pit-&Il attaching to the property, of which the ques- 
tioner is aware, mischief is meant to the vendor, and 
that the shorter and sharper the answers are, to an 
enquirer of that dass, the better. 

Furthermore, I would strongly advise you never to 
allow yourselves to be led by questions which may be 
asked as to the Conditions into any discussion on the 
title in the auction room, except so far as may be 
involved in stating the language of a covenant in a 
lease, or giving a simple answer to some direct question 
which readily admits of one. The circamstances of a 
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sale by auction are not favourable to answering requisi- 
tions on title at a breath, and if I may borrow a 
paradox from an old play, really good impromptus 
take a long time to prepare. If your questioner is of 
the class I just referred to, the discussion can do no 
possible good and may do a good deal of harm. If he 
is a bond fide bidder, a straightforward answer to some 
such effect as that the Conditions have been carefully 
prepared, and that, subject to their limitations, all 
questions of title can be raised afterwards at the 
proper time and in the usual way, will generally set him 
at ease. I especially impress this upon you as students 
because it is a very natural and pardonable weakness 
on the part of young practitioners not to like to be 
thought unable to answer off-hand questions which a 
Lord Chancellor would, perhaps, hesitate to deal with 
until he had carefully considered them. 

The next caution I have to give you is that you must Alterations in 
exercise the greatest care as to any alterations in the f^cond^ 
Particulars and Conditions of Sale after they have been tions. 
printed and circulated. And here we touch dry legal 
ground at once, for the result of the authorities has, I 
think, established as to parol variations in Particulars 
and Conditions, the following propositions : — 

First, that evidence of them is totally inadmissible 
at law. 

Secondly, that in Equity the most unequivocal proof 
of them will be expected. I suppose that by the 
light of the .Judicature Acts we may consider that the 
equitable principle would now prevail, and that the 
milder doctrine of requiring unequivocal evidence 
instead of shutting it out in all circumstances would 
now be admitted in all our Courts alike. 

Thirdly, that even if the parol variations be proved 
to the satisfaction of the Court, they cannot be used as a 
ground for granting specific performance of the original 
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contract with the variation, unless there has been such 
a part performance of the new parol Contract as would 
enable the Court to grant its aid in the case of an 
original parol agreement^ or unless the variation is in 
favor of the defendant (a). 

It foUows from this that you should make it your 
special business, when acting for a vendor, to see that 
any such alteration is made in writing ; and not only 
so, but that the auctioneer, in reading the altered 
Particular, calls pointed attention to the alteration, and 
that the purchaser signs, on an altered copy of the 
Particulars and Conditions, the contract to which I 
shall presently refer. Experienced auctioneers will 
naturally be alive more or less to this necessity, but as 
they are not supposed to be acquainted with the law 
relating to parol variations of written instruments, and 
you and I are, it would be a very sony defence to us if 
we had to lean our weight against the auctioneer in 
such a case, and to say that we expected him to see to 
such matters, and so did not concern ourselves with 
them. 
Manuscript There is one other little matter upon which I will 

say only a very few words. I have assumed all through 
that the Particulars and Conditions are printed and 
circulated beforehand, and are used in that form at the 
sale. The alternative course, as I pointed out in my 
first Lecture, is to seU the property under Conditions 
read aloud in the auction-room. You will, perhaps, 
hardly need me to tell you that the Court looks with 
no favour on this practice ; and, indeed, the unfairness 
to a purchaser of giving him no chance beforehand of 
considering the stipulations subject to which his con- 
tract wiU be signed, other than such as he may gather 

(a) See Sugden on Vendors, 14th ed., p. 165 ; Woollam v. Seam, 
2 White k Tudor's Leading Cases, Srd ed., p. 440 ; and Martin r. 
Pyoroft, 2 De G. M. & G. 786. 
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from the reading of the Conditions in the hubbub and 
confusion of an auction-room, is too obvious to need 
comment. The late Vice-Chancellor Malins and the 
Court of Appeal had occasion to consider this practice 
in a case of Torrance v. BoUon (a). The circumstances Torrance r. 
were rather peculiar, and I do not cite the case as a ^^^^' 
direct authority that the adoption of this practice will 
of itself vitiate a sale, but I refer to it as having elicited 
a veiy strong expression of opinion from the Court that 
such a custom was more honoured in the breach than 
in the observance — the Vice-Chancellor in particular 
condemning it in the strongest terms, and expressing a 
belief that it was of rare occurrence. This belief was 
not however, I think, well founded, and I am satisfied 
from instances which have come under my notice, and 
from enquiries which I have made, that the practice is 
by no means uncommon in some parts of the country. 
I may just mention as a somewhat humorous element 
in the particular case, that the purchaser was deaf, and 
could not even hear, much less understand, the Con- 
ditions which were read out 

We may now turn to the Contract signed by the 
purchaser, with which we may couple, as being closely 
identified with the act of signing it, the deposit, the 
payment of which is always stipulated for by the 
Conditions. 

The usual — ^I may say the almost invariable — ^practice Contract on 
with regard to the Contract, as you are no doubt aware^ Auction. 
is to print it in readiness for signature on some part of 
the Particulars and Conditions. When the property or 
any particular Lot is knocked down to a purchaser, the 
latter goes up to the Rostrum, and gives to the 
auctioneer or someone employed by him his full name 
and address. These, together with the amount of the 
purchase-money, are at once entered in the form of 

(a) L. B. 14 Eq. 124, and 8 Ch. App. 118. 
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Contract ; and the bidder then pays his deposit, signs 
the contract, and retires with the blushing honours of a 
purchaser thick upon him. 

Inasmuch as the property and all its incidents are, or 
ought to be, fully described in the Particulars, and the 
stipulations subject to which it is sold in the Conditions, 
it follows that the contract can readily be stated in half 
a dozen lines. The common form as you will find is 
an acknowledgment by the vendor that he has been 
declared the purchaser of the property described in the 
Particulars subject to the Conditions of Sale ; that he 
has paid so much by way of deposit and in part ]>ay- 
ment ; and that he agrees to pay the remainder and 
complete his purchase according to the Conditions. 
The auctioneer on his part usually signs at the foot a 
statement that he ratifies the sale and acknowledges 
the receipt of the deposit 

These forms are so weU settled that the preparation 
of the contract on a sale by auction is a very simple 
matter, but it is necessary in acting for vendors that 
you should carefully bear in mind the requisites of the 
Statute of Frauds with reference to Agreements for the 
sale of land, and all the more so because a vast amount 
of litigation has arisen from ignorance or neglect in 
this respect. It is only due to our body to say that 
in many cases this litigation is traceable to blunders of 
the auctioneer rather than of the Solicitor, but I can- 
not help thinking that if the vendor's Solicitor is himself 
well-informed and alive to the various points which 
have to be guarded against, he will be able to keep his 
client clear to some extent at all events of mistakes of 
this description on the part of the auctioneer. 
Statute of Now let us first see what the statute says on this 

matter. The 4th section enacts, among other things, 
that '' no action shall be brought whereby to charge any 
" person upon any contract for sale of lands, tenements, 
" or hereditaments, or any interest in or concerning 
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'' them, unless the agreement upon which such action 
" shall be brought, or some memorandum or note 
'' thereof shall be in writing and signed by the party to 
" be charged therewith or some other person thereunto 
" by him lawfully authorised." 

Upon this section as affecting sales by auction, the 
following comment is made in 'Chitty on Con* 
tracts ' (a) : — 

" It is settled that a sale of lands even by public 
'' auction is within the Statute of Frauds. But the 
" auctioneer or his clerk may be the agent of both 
" parties : and the signature of either to an entry in 
*' the auctioneer's book, or to a memorandum stating 
" the terms of a contract and the parties thereto, or 
" which refers to the Particulars or Conditions of Sale, 
" or is endorsed thereon, will satisfy the Court." 

I have cited that passage only as showing what a 
very large coach and horses have been driven through 
the Act in favour of the validity of contracts at sales by 
auction, but what I am more particularly concerned 
with is to draw your attention to another matter 
arising on the section, and which is far more likely to 
escape your notice unless it is well rooted in your minds 
as a point for which you have to be on the look-out. 
I refer to the principle established as the result of a 
long course of decisions, that in order to jcomply with 
the statute the name or sufficient designation of the 
vendor, as well as of the purchaser, must appear on the 
written contract. 

In dealing with this, as with the question of signature, Decision on 
the Courts have gone a long way in stretching the Act. ® ^ * 
All sorts of designations of the vendor — extending even 
to the word proprietor (b) — have been held sufficient to 
meet the case. Nevertheless, in a great many instances, 

(0) 8th ed., p. 281. 

(If) See Sale y. Lambert ^ L. R. 18 Eq. 1, and Jlossiter y. Miller ^ 
L. R. 3 App. Cases^ 1124. 
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there has been enough of doubt as to whether the 
vendor had been sufficiently described to induce un- 
willing or captious purchasers to take their chance in 
the Courts of getting the contract declared invalid, and 
sometimes with success. 

If you will refer to a case of Catling v. King (a), you 
will find it a very instructive illustration of the point to 
which I am addressing your attention. There the 
vendor was described as 'a trustee selling under a 
power of sale/ and this was held to be a sufficient 
description to satisfy the statute, after a lengthened 
argument in which a great many authorities were cited 
on both sides. This conclusion wa. anived at with 
confidence, and there is no doubt that so far as the 
particular expression is concerned it may serve as a 
safe guide for you and me. But suffer me to remind 
you of the significant fact that it needed a decision of 
the Court of Appeal to determine whether or not there 
was a fatal blot in the Contract, and that all doubt on 
the point could have been avoided when the Contract 
was made by the insertion of a single name. The 
lesson to be learnt is, that it behoves us to be very 
careful when we have to do with a Contract for Sale, 
whether by auction or otherwise, to see that the vendor 
is " either named or sufficiently described " (6). 

As to the deposit which I coupled just now with the 
Contract on a sale by auction, I need say very little. 
The cases in which it may, and those in which it may 
not, be forfeited wholly or partially to the vendor in the 
event of failure to complete the purchase are foreign to 
the purpose of these Lectures. One practical hint only 
occurs to me, which I think may be usefully impressed 
upon you in connection with deposits^ In London, and 
I think now in some of the larger provincial towns, the 
deposit is generally received by the auctioneer, who 

(a) L. R. 5 Ch. Div. 660. 

(J) In Potter v. Dujffield, L. R. 18 Eq. 4. the word "vendor" was 
held to be an insufficient description. 
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occupies as to it in that case the position of a stake- 
holder between the parties. In the country, however, 
the general practice is to pay the deposit to the Vendor's 
Solicitor, who receives it in that case — remember this — 
not as a stake-holder, but on behalf of his client. There 
was apparently some conflict as to this formerly, but it 
was expressly decided in the case of Edgell v. Day (a), 
that the position of a Solicitor receiving a deposit in 
no way resembles that of an auctioneer, and that he 
owes no duty except to his client the vendor. 

Now the obligation of a purchaser is to pay the Mode of pay- 
deposit in cash, and the corresponding obligation of a 
Yendor^s Solicitor to his client when the deposit is paid 
to him is to receive it in cash. If he accepts anything 
short of the whole deposit, or accepts it in any other 
form than cash — ^by cheque or bill of exchange or pro- 
missory note for instance — without the express authority 
of his client, he incurs a responsibility which in my 
opinion he is in no way called upon to undertake. I 
do not say that in no conceivable circumstances should 
this responsibility be incurred, but that I think you will 
be wise to lay it down for yourselves as a general rule, 
that where your duty is marked out for you by instruc- 
tions, or by settled rules of law — ^where, in other words, 
your obligation is to do a certain thing in a certain way, 
you will do that thing in that and no other way. 

And now we have followed the Vendor's Solicitor The Pur- 
through all the stages of an auction up to and in- go^itor. 
eluding the Contract, and may turn our attention for 
a little while to the Purchaser's Solicitor, and consider 
his duties up to the same stage in a sale by auction. 

I do not desire to treat the Purchaser's Solicitor with 
scant courtesy, but there is, comparatively speaking, 
little to be said about him in connection with this 
division of my subject. 

(a) L. R. 1 C. p. 80. 
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In the first place, he very frequently does not make 
his appearance on the stage in this act at alL As often 
as not — ^perhaps I should rather say very much more 
often than not — ^he knows nothing about the sale until 
the purchaser brings him a print of the Particulars and 
Conditions, and informs him that he has bought the 
property^ paid the deposit, and signed the contract. In 
that case, as you will see, the Purchaser's Solicitor does 
not come professionally into the matter until he receives 
the Abstract of Title. 

There are, however, a good many prudent people 
who before making up their minds to buy a property 
will carry a print of the Particulars and Conditions to 
their Solicitors and ask to be advised as to whether 
there is anything in them which should deter them 
from bidding, or at all events affect the price which 
they may be disposed to offer. 

Now in the case which I am supposing there are 
several considerations which should be present to the 
mind of an intending Purchaser's Solicitor. 

There will, for instance, be the consideration, first, of 
the character in which your client is proposing to 
become a purchaser. Does he contemplate the pur- 
chase as an investment of his own money, or of money 
which he holds as trustee ? The point of view from 
which your advice will be given to him will be largely 
dependent upon this most material distinction. In the 
first place he can please himself — that is to say, he is 
perfectly free to decide to become a buyer even after 
you have pointed out twenty objections as arising on 
the Particulars and Conditions. But in the second 
case he is tied hand and foot by the terms of his trust, 
and over and beyond them by a number of well-settled 
restrictive rules applicable to pm*chases by trustees. 
You will therefore, in the case of his being a trustee, 
satisfy yourself first that the instrument under which 
he is acting authorises such an investment of trust 
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funds at all, and you will then examine the Particulars 
£tnd Conditions with special care to see whctl>or they 
contain anything unusual or depreciatory, and especially 
upon the all-important matter of the vendor's title. If 
they do, it will be your duty to advise your client that 
he cannot prudently buy, and may be held personally 
responsible if the trust estate suffers from his doing 
so. In speaking of Conditions of *a restrictive cha- 
racter, M r. Charles Davidson specially mentions among 
their disadvantages not only that of their influencing 
unfavourably the offers of prudent bidders, but also of 
their withholding trustees and others who act under 
legal advice from bidding at all (a), and he adds, upon 
the authority of a case of Hoy v. Smithies (6), and of a 
passage in Dart on Vendors and Purchasers (c), this 
observation, which is very pertinent to my present 
purpose : " With tnistees indeed it is not a matter of 
" choice whether they will or will not purchase under 
" such Conditions, for they are not at liberty, unless 
" authorised by the instrument creating the trust, to 
" buy subject to stipulations which prevent them from 
" getting a perfect title " (d). 

In the case of a client who is proposing to buy on his Non-trustee 

J. • X r • X '11 • ^ Purchaser. 

own account a variety of circumstances will influence 
both your own advice, and the extent to which he is 
likely to follow it. If he views the matter merely 
from an investor's point of view, is not particularly keen 
about it, and wishes in any event to have an unim- 
peachable title, you will examine the Particulars and 
Conditions almost as critically as if you were advising a 
trustee. But there are of course buyers and buyers, 
and the client who brings you Particulara and Con- 
ditions in the spirit of a mere investor is a very different 
sort of buyer to the client who tells you that he must, 
shall, and will have the property at any price — that his 

(a) Dayidson's Precedents, 4th ed., vol. i., p. 506. 
(ft) 22 Bcav. 510. (r) 4th ed., p. 80. (rf) And see ante, p. 44. 

o 



82 POINTS FOR CRITICISM. 

estate, if he buys, will be in a ring fence ; or that, if he 
does not buy, the view in front of his house will be 
spoilt; or that it has been the ambition of his life 
to have this property and no other. To raise hyper- 
critical points in such a case will only give irritation 
and oflFence, and your duty will I think be well dis- 
charged by pointing out plainly any real and substantial 
objections to which the Particulars or CJonditions may 
be open, and then leaving your client to swallow them 
bodily and bid all the same, as, according to my limited 
experience, he is morally certain to do. Those of you 
who may have read the life and published Letters 
of Charles Dickens, will probably agree with me in 
thinking that all the Counsel at the Bar and all the 
Solicitors on the Rolls put together would in human 
probability have failed to persuade him not to realise 
the dream of his boyhood by purchasing Gad's Hill on 
account of any defect to which they might have con- 
sidered the title to that property to be open. 
Points for In the application to the Particulars and Conditions 

of what I may term a scale of criticisms graduated 
according to the special character in which your client 
buys, and the objects he has in view, your duties in the 
character of a purchaser's solicitor will, I venture to 
think, be largely suggested to you by a little shifting of 
the pieces placed on the board in my first two Lectures. 
The points to be specially attended to when you are 
preparing for sale on behalf of a vendor will naturally 
present themselves to you as those to which, from a 
diflFerent aspect, you should direct your attention in the 
interests of an intending purchaser by whom the Parti- 
culars and Conditions are brought to you. Take the 
Particulars for instance. We have seen that they 
should be clear, and should set forth in plain language 
the exact nature of the property, and of any incidents 
or burdens specially attaching to it. If they appear to 
you, as an intending purchaser's solicitor, to come up 
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to this standard, you can advise your client that, as far 
as you have the means of forming an opinion, he may 
safely bid upon the faith of their contents — ^that they 
^e free from ambiguity of language, and that^ if the 
property materially differs from the description of it 
which they contain, or if it is subject to any burdens 
not disclosed, he will be able to get compensation for 
the mis-statements, or, as the case may be, to be re- 
lieved from the contract. But if their language is 
mnbiguous, if the exact nature of the vendor's interest 
is not clearly specified, or it is left in doubt as to 
whether the property is subject to this or that right of 
way or other burden, you will see that your client may 
be buying a Chancery suit as well as a property, and 
t}iat, at all events, unless your doubts can be satis- 
fl^ctorily solved by the vendor beforehand, it will bo 
;nuch wiser for yom* client to abstain from bidding at 
^^L I may just point this observation by giving you, in 
the language of the late Lord Justice James, a descrip- 
tion of what a certain luckless purchaser — who had not 
qonsulted his solicitor before going to the auction — did 
I^t himself in for buying under an obscure set of 
Pai*ticulars and Conditions. ** The purchaser was buy- 
" ing the right of instituting two or three suits in 
'^ Chancery, an immediate liability to a sum of £500 
" which he might be called upon to pay at any moment, 
-• and an immediate liability to one or two other Chan- 
" eery suits which the mortgagees of the property 
'• might at any time have instituted for the purpose of 
" foreclosure " (a). You may be glad for the sake of 
our common humanity to learn that the purchaser 
rppeived permission from the Court of Appeal to escape 
from that hornet's nest. 

The Condition of Sale upon which the solicitor The Condi- 
should first of all place his finger will be, I need hardly TUie, &c.° 
say, that which indicates the root of title and the stipu- 

(fl) Torrance v. BoUm, L, R. 8 CTi. App. p. 124. 

o 2 
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lations as to title which are imposed on a purchaser. 
Is the title carried back for a reasonable length of time? 
Are there any stipulations which will hamper the in- 
vestigation of title to the prejudice of the purchaser, or 
will be likely to throw upon him the burden of expenses 
which should in fairness be borne by the vendor? It 
will be your duty in the case I am supposing to ask 
yourselves such questions as these. 

One little hint I would add, upon which you may in 
some cases find it useful to act If any doubt crosses 
your mind upon the Conditions, which yon cannot 
remove to your satisfaction, it is often worth while to 
see the vendor's solicitor on the point, and endeavour 
to obtain an explanation from him. I am not, of 
course, suggesting that you should rely on any informa- 
tion given to you in this way as a binding interpreta- 
tion of doubtful language in a Condition, but am 
referring to cases in which your doubts may turn upon 
some question of fact which the vendor's solicitor 
probably has the means of solving conclusively one way 
or the other by the aid of the title-deeds or other 
materials in his possession. It is not to the interest of 
the vendor, of course, to deter intending bidders, and if 
the information for which you ask is such as his solicitor 
can properly afford you, he will generally give it willingly 
enough. 

It would not be a profitable expenditure of your time 
if I were to take advantage of this opportunity to air 
any personal crotchets of my own, but I cannot leave 
the subject of Conditions of Sale, when regarded from a 
purchaser's point of view, without saying a- few words 
which, I am free to tell you, will be found warranted 
by no text-book or authority that I am aware of. 

It appears to me that the ingenuity of draftsmen is 
exercised more and more in the direction of relieving the 
vendorfromtbeobligationswhich,intheabsence of special 
contract would attach to him, and as a necessary conse- 
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qiience thrusting on the purchaser burdens ivhich^ in the 
absence of special contract, do not fall upon him. The 
object in view — that of saving the vendor as much expense 
and trouble as possible — ^is undoubtedly a praiseworthy 
one in its way on the part of his advisers ; but the 
wisdom of framing Conditions in the purely one-sided 
fashion now in vogue is open, I think, to doubt on one 
ground and to censure on another. The doubt I have 
already referred to (a), and need not dwell upon. It 
is whether trustees and prudent purchasers may not be 
kept away from the sale, and the circle of bidders be 
narrowed to that extent. This doubt, I am bound to 
say, has been solved by several eminent writers, and, 
which is practically more to the point, by the general 
opinion of the profession in favour of vendors. Lord 
St. Leonards says of it in one passage (6), " The writer is 
" fully aware that solicitors are of opinion that unusual 
" conditions do not damp a sale ; " and other writers 
seem to lean, though with some hesitation, to the same 
view, while the voice of the profession would, I am sure, 
be on that side. So much for the doubt — but then I 
made bold just now to say that the practice of employ- 
ing in almost all cases Conditions of great stringency 
was open to censure, and I will tell you why I think so. 
If any one of you were employed to settle, we will 
say, an Agreement between your client and a third 
person, and that third person communicated with you 
himself, and had no solicitor, I take it that you would 
feel called upon as an honourable man to fulfil your 
task with all possible fairness to what may be called an 
opponent placed at a disadvantage. You would be 
careful to explain why you took up such and such a 
position in your client's interest, and what would be 
the effect of this or that expression, and you would 
anxiously desire to give him every opportunity of con- 

(a) 'Ante^ pp. 40 and 81. 

(V) Sugden on Vendors, 14th cd., p. 42. 
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siderlng the contents of the document, and probably 
even persuade him to employ professional assistance to 
protect his interests. Apply this principle of fair deal- 
ing to a sale by auction and what do we find ? A 
number of people crowd into a room. Some of them 
take up the Particulars and Conditions for the first 
time there and then, having been attracted to the sale 
by advertisements or what not. Few, if any of them, 
have digested or taken professional advice upon the 
Conditions. The auctioneer either scurries through 
them as if he had laid a wager on getting through the 
set in so many minutes, or takes them as read. The 
bidding follows The purchaser pays bis deposit and 
signs his Contract, and he goes home with no more real 
notion of what the Conditions of Sale mean than if 
they had been in Sanskrit. I grant you that the pur- 
chaser is not obliged to do this. He may get a print of 
the Particulars and Conditions of Sale — except in those 
country cases to which I referred, in which they are not 
issued beforehand at all — and take them to his solicitor 
for advice. But then in a very large majority of cases 
he does not. And vendors' solicitors know this, and 
know, too, that bidders often do not look at the Condi- 
tions at all, and even when they do, cannot form the 
least idea of the great extent to which, perhaps, by 
stipulation the ordinary principles and practice as be- 
tween vendor and purchaser are being diverted by 
them in favour of the vendor. It is a lawyer on diy 
land against a layman floundering in water out of his 
depth ; and of this I am quite sure, that if it had been 
and were now the practice instead of the exception for 
purchasers to be advised by their solicitors beforehand, 
restrictive Conditions would never have grown and 
flourished as they have done, because it would have 
been known that bidders generally would have been 
deterred from buying in a very large number of cases 
aiia that sales would, of course, suffer thereby. 
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We cannot set forth in our professional lives as Don 
Quixotes, and I am here to lecture on law and not to 
preach on morals — hut this much I would venture to 
say, that I do not think you are called upon when act- 
ing for vendors to exclude the purchaser altogether 
from fair play. By all means fence in your client's 
title hy needful and proper Conditions — ^by all means 
cast on the purchaser any expense or burden which it 
may he reasonable and just to impose on him, both in 
the particular circumstances and also in accordance 
with stipulations which have become the household 
words of conveyancing — and some of which, as I had 
occasion to point out, have been sealed with legislative 
sanction. But do not — as is, I think, far too often 
done — devote your whole energies to the task of build- 
ing adverse Conditions one upon the other without 
regard to the real necessities of the case or the justice 
of the proceeding. 

And now we will dismiss the subject of Particulars, Private Sale. 
Conditions, and Contract in the case of a sale by 
auction, and turn our attention to a Contract entered 
into on a private sale of land. 

And, first, let me remind you that there are two Two Classes 
broad classes of these Contracts — ^the one where a o^^^^^^^^ct. 
binding Agi-eement is made between the parties in the 
shape of letters, or otherwise, without recourse to pro- 
fessional assistance, and I may add also without the 
remotest idea of the legal consequences which generally 
follow from that proceeding ; and the other where the 
parties repair to their respective solicitors, and the 
Agreement is framed and perused by the latter. 

With regard to this first class of Contracts, the fact First Class- 
that solicitors play no part in them places them at once contracts, 
outside the pale of my subject, because even solicitors 
are not usually made responsible for the acts of third 
persons done without their advice or knowledge. But 
there is one aspect in which I think these Contracts 
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may be usefully considered at this point for a few 
minutea. 

They generally oome about somewhat in this wise. 
A. has a property. B. wants it A. writes to B. and 
says, *' I understand that you want to buy that pro- 
" perty of mine. You may have it, if you like, for 
« je5,000.'* B. writes back, ** Very welL I will buy it 
at that figure." Or, agidn, B. perhaps takes the initia- 
tive, and writes to say that he is willing to buy the 
property for jE5,000, and the acceptance of the proposal 
shifts to A. Now that looks very simple and nice at 
first sight. Each party has saved a preliminary soli- 
citor's bill — ^the terms of the bargain are as clear as 
daylight, and what more can be wanted ? 

In a good many cases the only thing more that can be 
wished on the vendor's side, as he finds when he brings 
the Contract to his solicitor, is that he had employed 
half a dozen solicitors instead of making that beauti- 
fully simple bargain on his own account. The Agree- 
ment, as I said, is clear. Ton have the parties, the 
subject of the Contract, the consideration, the signa- 
ture of the party chargeable, everything to satisfy 
the conditions prescribed by law as to the essential 
requisites of a Contract. But you have also what is 
termed an "open Contraction the vendor's side — a 
Contract which entitles the purchaser to have his 
pound of flesh in the shape of an unimpeachable and 
strictly marketable title of the full length, and to throw 
on the vendor, not to the same extent as formerly (a), 
but still in many cases a number of burdens from 
which, as a matter of course, the latter would have 
been protected had he resorted to legal advice. The 
vendor will find to his cost that the system of land 
tenure in this country does not allow — and although 

(a) See the Vendor and Purchaser Act, 1874, sects. 1 and 2 ; and 
the Conyeyancing and Law of Property Act, 1881, sect. 3, by which 
the rights of a purchaser under an open contract are much curtailed. 
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there is perhaps some current of feeling in that direc- 
tion, I think that a very long time must yet elapse 
before it will allow — of his selling a piece of land as he 
would sell a load of bricks. Common Law and Statute 
Law rise up in ghostly array to rebuke his presumption 
and bring him to the stool of repentance. I shall have 
occasion to deal practically with the difficulties in which 
a vendor may be involved by such a Contract when I 
come to treat of the subject of Title ; but I have 
referred to them in general terms here as leading 
naturally up to the point which I am anxious to 
impress upon you — which is, that if you are acting for 
the vendor in such a case your efforts may be very 
wisely directed, generally speaking, towards getting the The Vendor's 
Contract replaced by a formal one containing the proper ^^^i^^^^^^""- 
and usual stipulations. You may, of course, be un- 
successful ; and, again, the nature of your client's title 
in the particular case may be such as to render the 
matter compai*atively unimportant ; and yet again, the 
bargain may be so good a one to the vendor, it may be 
a matter of such moment to him that it should be 
carried out, that the risk incunred in freeing the pur- 
chaser from the binding Contract already made may be 
a much more serious matter to him than the burdens 
in the matter of title which the open Contract casts 
upon him. These considerations you should, of course, 
weigh before advising your client upon the situation. 
But, ordinarily speaking, I do not hesitate to say that 
you will do him good service if you can fairly find a 
way of escape for him out of an open Contract. 

As purchaser's solicitors, the exact converse will The Pur- 
naturally apply. Do not allow the vendor's solicitor g^?— t!^ 
to charm you away from the vantage-ground which 
your client has gained — and I may add, gained in 
ninety-nine cases out of a hundred without knowing it 
at the time. The purchaser is master of the situation, 
and his position offers from bis point of view a pleasing 
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contrast to the melancholy picture which I drew just 
now of his plight when he has bought property under 
very stringent Conditions of Sale. I do not mean that 
you should in all circumstances insist on his behalf that 
the full rights to which the Contract entitles him shall 
be performed to the very utteimost. In this, as in 
everything else, victory should be enjoyed in modera- 
tion. But you are certainly not called upon to advise 
your client to throw away the substantial advantage 
which has been gained without any unfairness on his 
part; and therefore I say, when you are acting for a pur- 
chaser with whom the vendor has entered into an open 
Contract, do not be induced to let the Contract go in 
favour of a modified form of Agreement, unless for some 
very sufficient reason. 

In making these observations, I have been dealing 
with open Contracts, about the binding character of 
which there can be no possible mistake ; but there is 
yet another variation of this class of informal Contracts 
which present much more debateable features, and as 
to which indeed, if I may be allowed the paradox, it is 
often a veiy nice question whether, as a matter of fact, 
they are complete and binding contracts at all — those, 
for example, in which the parties having perhaps a dim 
perception that there are legal solemnities to be gone 
through, make their bargain, but add to it on one side 
or the other some clause which is intended as a saving 
provision. 

Now I think it may be soundly laid down as to ex- 
pressions falling under this description, that they will 
have the effect of bringing about one or other of three 
results, to be determined according to the language 
employed. 

First, they may have the practical effect of prevent- 
ing the letters or memorandum from containing that 
unqualified acceptance of an offer which is needful to 
constitute a binding Contract. 
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It is often extremely difficult to draw the dividing DiiBcnltj of 
Une between the cases which establish a binding agree- ^^^^^ 
ment as the result of a consideration of correspondence dence. 
between the parties and cases in which the result which 
I have indicated may be arrived at The diversity of 
the exact expressions made use of in different instances 
precludes the possibility of applying any hard and fast 
rules with consistent and harmonious results. The 
authorities are all in agreement as to broad general 
principles, but different judicial minds arrive at conclu- 
sions which it may well puzzle both student and prac- 
titioner to reconcile. 

Perhaps I cannot illustrate this observation better WiUuimMT. 
than by referring you to the case of WiUiama v. '^*^*^**' 
Bnsco (a). One of the points in dispute in that case 
was, whether or not certain correspondence which con- 
tained a reference to an intention to prepare a formal 
document constituted a binding agreement. A review 
of the correspondence led Mr. Justice Kay to a conclu- 
sion which he expressed as follows : — 

Examining the correspondence in order to make 

out what the real meaning of it is, I cannot avoid 
'* coming to the conclusion that there was a definite 

" contract .between the parties I cannot come 

" to any conclusion that this attempt to have the Con- 
*' tract put into a more formal shape in any way de- 
*' stroyed the Contract that had been entered into." 

Upon appeal the same correspondence was reviewed 
by the late Master of the Rolls (Sir George Jessel) and 
Lords Justices Cotton and Bowen with a directly oppo- 
site result, the Master of the Bolls making upon the 
point this observation : — 

" I must say that it is near the line, but on careful 
" consideration of the correspondence, I have come to 
" the conclusion that the letters amount only to nego- 

(fl) L. R. 22 Ch. Div. p. 441. 
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*' tiatioD, aod did not constitute a Contract If 

** in all the letters taken together you see that the 
parties did not intend to make a Contract, even 
though in two or three letters there appeared to be a 
Contract, you would hold that on the whole corre- 
spondence there was none." 
I think that the current of very modern authorities 
runs rather in the direction of a repugnance to hold that 
a series of letters in which the parties have perhaps 
expressed themselves on a number of points in debate, 
and have referred in terms to an intention to embody 
their bargain in a formal instrument, shall be contorted 
into a binding legal contract if it can reasonably be 
gathered that that result was not really present to their 
minds, and that one or other or both of them did not 
intend to do more than conduct a negotiation which 
might or might not eventuate in the preparation of a 
formal and binding Contract Tou will not, of course, 
understand me to suggest that any doubt has been 
thrown on the competency of contracting pailies 
to make a binding agreement by correspondence, but 
only that there is (as it appears to me) a tendency to 
construe somewhat more indulgently, in a sense adverse 
to attributing a binding character to them, expressions 
made use of in letters. 

Secondly, qualifying expressions, such as I have 
referred to, may have no real operation at alL 

As to this class I will select an illustration from a 
very curious case of Hudson v. BvjcIc (a). A Contract 
for the purchase of a lease stated that it was made 
" subject to the approval of the title by the purchaser's 
solicitor." The purchaser's solicitor objected to the title, 
his client refused to complete, and the vendor came to 
the Court to ask for specific performance on the ground 
that the solicitor's objection was not well founded. Mr. 



(fl) L. R. 7 Ch. DiT. 683. 
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Justice Fry held, upon the language used, that in the 
absence of Tnala fides or unreasonableness on the part 
of the purchaser or his solicitor, the vendor could not 
enforce specific performance of the Contract if the pur- 
chaser's solicitor disapproved of the title. The learned 
judge then went into the objection, and held that it was 
a perfectly reasonable one — in fact it is, I think, evident 
from the judgment that, in the absence of any question 
of the approval of the title by the purchaser's solicitor, 
the Court would have relieved the latter from his bar- 
gain. The principle, laid down by Mr. Justice Fry, was 
expressly approved by the Court of Appeal in a case of 
Husaey v. Home Payne {a), but on the latter case being 
taken to the House of Lords it was disapproved by 
Lord Cairns, then Lord Chancellor, although the decision 
of the Court of Appeal was confirmed on another ground; 
and notwithstanding that Lord Selbome and Lord 
Gordon did not express themselves on this particular 
point, I think the fair inference from their judgments is 
that they concurred in Lord Cairns' reasoning. 
What his Lordship said was this : — 
" I feel great difficulty in thinking that any person 
" could have intended a term of this kind to have that 
" operation — i.e., to make the purchaser's solicitor the 
" arbiter of the title — because, as was pointed out in 
" the course of the argument, it virtually would reduce 
" the agreement to that which is illusory. It would 
" make the vendor bound by the agreement, but it 
" would leave the purchaser perfectly free. He might 
" appoint any solicitor he pleased — he might change his 
" solicitor from time to time. There is no directio 
" peraonarum ; there is no appointment of an arbitrator 
" in whom both sides might be supposed to have con- 
" fidence. It would be simply leaving the purchaser, 
" through the medium of his solicitor, at liberty to say 

(a) L. R. 8 Ch. Div. 670 ; and 4 App. Cases, 321. 
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" from caprice at any moment, ' We do not like the 
" * title, we do not approve of the title, and there- 
" ' fore the agi*eement goes for nothing.' " — I pause 
there to point out to you that that observation is 
clearly not consistent with Mr. Justice Fry's view 
that the objection must be reasonable and bond fide — 
" My Lords, I have great difficulty in thinking that any 
" person would agree to a term which would have that 
" operation. But it appears to me very doubtful 
" whether the words have that meaning. I am dis- 
** posed to look upon them — and the case cited from 
" Ireland would be authority, if authority were needed, 
" for that view — I am disposed to look upon the words 
" as meaning nothing more than a guard against its 
** being supposed that the title was to be accepted 
" without investigation ; as meaning in fact that the 
" title must be investigated and approved of in the 
" usual way, which would be by the solicitor of the 
" purchaser. Of course that would be subject to any 
" objection which the solicitor made being submitted to 
" decision by a proper Court if the objection were not 
" agreed to." 

It would be the height of presumption on my part 
to express any doubt as to a decision of the Court of 
Appeal if it were not that I have here the high warrant 
of Lord Cairns for doing so. I must confess that to 
my mind the reference to a solicitor's approval should 
either be treated as surplusage, or full effect should 4)6 
given to it, notwithstanding its one-sided operation ; 
and the purchaser's solicitor should be able to go the 
whole length of saying, " I do not approve of the title, 
" and so the matter is at an end," whether reasonably 
or unreasonably. 

In order to give effect to his decision in Hudson v. 
Buck, Mr. Justice Fry had to go into the objection, 
and to apply his own mind to it sufficiently to satisfy 
himself that it was reasonable. But does not that really 



CONDITIONAL CONTRACTS. 95 

amount to substituting the name of Mr. Justice Fry 
for that of the purchaser's solicitor in the Condition ? 
Suppose that the objection of the purchaser's solicitor 
had appeared to Mr. Justice Fry to be a very silly one^ 
might it not have been perfectly bond fide and sincere 
nevertheless? Would the Court have held it to be 
maid fide or unreasonable because it did not accord 
with the Court's own views on the particular point ? 
If the Court is to decide on the objection, then the 
words are practically set aside — if the purchaser's 
solicitor is to have a right of veto on the ground of 
his objecting to the title, then it seems to me that the 
Court has no voice in the matter, and cannot go 
beyond the actual fact that the purchaser's solicitor 
has objected. The middle course of overhauling the 
objection to see what sort of an objection it is, while 
affecting to uphold the right given to the purchaser's 
solicitor, does not appear to me to be consistent with 
sound principle. Upon the whole, I think you may 
take it- as laid down by the House of Lords — though I 
must at the same time say that the point did not in 
the particular case call for solemn decision, because the 
action was held there to turn on another ground — that 
the reference to a subsequent approval of the title by 
the solicitor for one of the parties would have no 
meaning given to it, and that such a Contract may be 
considered an open Contract in the ordinary sense of 
the expression. 

Thirdly, the words used may have the effect of lAnguage 
attaching to what is otherwise a complete bargain some attac™con- 
condition or stipulation, the performance of which will dition. 
make the Contract complete and binding. 

The case of Bonnewell v. Jenkins (a) will help us Bonnewell t. 
to an illustration here. In that case there was an offer 
to purchase a lease, accompanied by a stipulation that 

(a) L. R. 8 Ch. Div. 70. 
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the vendor should procure the Conditions of the lease 
to be modified to the satisfaction of the purchaser's 
solicitor. The answer to this offer from the vendor's 
agents was, " We are instructed to accept your offer, 
" and have asked Mr. Jenkins' solicitor to prepare Con- 
" tract." The required modifications in the lease were 
made, but the vendor tried to escape from the bargain 
on the gi'ound that the reference to a future contract 
prevented the letters from operating as a complete and 
binding agreement in themselves. Mr. Justice Fry 
expressed some sympathy for this contention, but held 
himself bound by a long series of authorities to suppoi-t 
the Contract, and on appeal the Court adopted the same 
view, and laid it down as settled law that the mere 
reference in letters to a future formal Contract will not 
prevent them from constituting a binding bargain unless 
an obvious intention is shown in the letters that the 
parties are not to be bound until the formal Contract is 
signed. 

I have dwelt somewhat on these open or informal 
Contracts for two reasons. The first is, that in all 
probability they will frequently come before you in 
practice, and I am anxious to impress upon you that 
they require the exercise of tact and judgment, that the 
border-line between what is and what is not a binding 
Contract is often a very narrow and doubtful one, in 
spite of the hundreds and hundreds of cases in which 
all manner of different expressions have been passed 
through the Dictionary of judicial interpretation. 
Where the point is open to doubt, my advice to you is, 
that when acting for vendors you should take advan- 
tage of the ambiguity to endeavour to induce the 
purchaser or his solicitor to allow a Contract to be 
framed containing reasonable and proper stipulations, 
and so to relieve your client from the position of 
having entered into what may be held a binding open 
contract ; and, when acting for purchasers, to be guided 
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by cii*cumstances, but to make a timely concession 
rather tbaa willingly allow your client to litigate the 
question whether there is or is not a contract which he 
can enforce — unless, of course, the purchaser, with full 
appreciation of the considerations which you lay before 
him, decides on a contrary line of action. And, 
again, I would further advise you to form no hasty 
opinion upon the construction of such a document, but 
to turn to the authorities, and in a proper case lay the 
matter before counsel and let him turn to the autho* 
rities, before attempting to advise your client, whether 
he be vendor or purchaser, what is the effect of the 
communications which have passed. 

My other reason is this. It does not often, but it 
does sometimes happen that a solicitor is brought into 
the matter at its first stage, but that there are very 
urgent reasons for clinching the bargain between the 
parties, and that it is pi*actically not possible for him to 
sit down deliberately and prepare a contract containing 
all the usual stipulations. In such a case the quality 
of presence of mind is very necessary for one thing. 
That is a quality with which I fear all the Lectures 
in the world will not endow you, and which can 
only be possessed naturally or acquired by habits of 
patient thought and concentration of attention. But 
there is another most essential requisite which will go 
far to make up for any lack of presence of mind in an 
emergency — I mean knowledge of your subject. No 
matter what the haste or urgency may be, if you know 
what is the legal effect of thB words you make use of, 
and what class of expression you should avoid as tend- 
ing to throw doubt on the contract or to press unfairly 
on one party or the other, you will not fail to show 
yourselves equal to the occasion. 

I pass on now to the second of the two great classes Second 
of private contracts — ^those which are prepared by the pri^^ 

H Contracts. 
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vendor's solicitor, and, if the purchaser is a prudent 
man, perused and approved by his solicitor. 
The Vendor's It will be evident to you that the duties of the 

Solicitor. i}-i«>^*ii* • x 

vendors solicitor in this case are in many respects 
closely similar to those which we have attributed to 
him in connection with the preparation of Conditions 
of Sale. There will be the same necessity for the 
selection of an appropriate root of title, and for pre- 
cluding the purchaser from making any objections upon 
the title or otherwise, which may be properly guarded 
against in the vendor's interests. And while there is 
one important element lacking in this case — ^viz., the 
necessity for reconciling a description handed down, 
perhaps, in the title deeds from some far-off date with 
the popular description contained in the Particulars of 
Sale, which are necessarily prepared entirely from the 
present tense point of view, there is on the other hand 
9Ji increased responsibility on the part of the vendor's 
solicitor of accurately describing the property in the 
contract, arising from the fact that in the case which I 
am supposing he is usually, though of course not 
invariably, working without assistance from anyone 
else capable either of relieving him from, or of sharing 
with him the duty of describing the subject-matter of 
sale. 

I think it may be taken as a general rule — ^and it 
affords, perhaps, rather a significant illustration in 
favour of the criticisms which I ventured to make in 
my second Lecture upon the practice of employing very 
stringent Conditions of Sale — that in the case of a 
private contract, the vendor's note is pitched a good 
deal lower than in the case of a Sale by auction. Do 
not understand me to say that this is always so. Some- 
times the private contract is a mere sequel to an un- 
successful attempt to sell by auction, and the purchaser 
buys in all respects on the terms of Particulars and 
Conditions, and sometimes again the vendor is com- 
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paratively indifferent, and the purchaser extremely 
eager, and prepared to swallow as large a dose of 
restrictive stipulations as the vendor likes to ad- 
minister by the hands of his solicitor. I lay stress on 
the fact only as one which may, I think, be taken to 
apply generally. And the reason is not far to seek. 
In the case we are now dealing with, the contract is 
submitted in di*aft to the purchaser, and as I said 
just now, if he is at all prudent he will caiTy it off to 
his solicitor. It is, as you see, an open matter, in which, 
unless in exceptional cases, the pai*ties stand on equal 
ground, and are both armed with that best of all weapons 
— a solicitor. It is only natural, therefore, I think, that 
in framing a contract on a private sale, the vendor's 
solicitor should have a tendency, aad wisely so, to 
moderate somewhat, as compared with Conditions of 
Sale, the stringency of the stipulations inserted on the 
vendor's behalf; while the correlative duty rests on the 
purchaser's solicitor of getting as good a length of title^ 
and in other respects as liberal a contract for his client, as 
he can, and resisting as far as possible the insertion of 
one-sided clauses. Hence the draft contract frequently 
passes backwards and forwards several times between 
the solicitors on both sides before it is finally settled, and 
the debateable provisions will perhaps be struck out in 
red ink and restored in blue ink, and then modified in 
green ink, and the modification modified in purple ink, 
and so forth. 

Subject to these observations the analogy in principle Analogy of 
between the Particulars, Conditions, and Contract on a S'^T**®* * 

* * ^ Contracts to 

Sale by auction, and the Contract on a private Sale Auction, 
where solicitors are employed, is almost perfect so far 
as the duties of the vendor's solicitor are concerned, 
while with regard to the purchaser's solicitor, I do not The Pur- 
think that I can usefully dwell further at any length S*^^.^'® 
upon the duties which he has to discharge. Of the 
title we may take it broadly that he knows nothing 

H 2 
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practically until after the Contract is signed and an 
Abstract delivered to him, and his exertions at this 
stage of the matter are therefore almost necessarily 
confined to the task of seeing that the root of title 
selected goes far enough back in date to give the pur- 
chaser a marketable title — assuming, of course, that it 
is not open to objection in other respects — and that it 
is the right sort of commencement as far as the de- 
scription of it enables him to judge. We shall see 
when I come to deal with the subject of title in a 
later Lecture, what I mean by the right sort of com- 
mencement. 

Then, again, the purchaser's solicitor must be on the 
look out to obtain explanations as to any sweeping 
general words inserted in the interests of the vendor. 
Very often you will find that a clause in the draft 
Contract which looks very formidable — a clause, for 
example, which says that the property is sold subject 
to all chief and other rents, rights of way and water, 
and other easements, and to all leases and tenancies 
and rights and claims of lessees and tenants, has no 
real meaning in the particular case — that neither the 
vendor nor his solicitor has ever heard in fact of any 
chief or other rent, or right of way or water, as affect- 
ing the property, and that perhaps the vendor has not 
even a lessee or tenant. On the other hand, your in- 
quiries may result in eliciting facts to which it is of the 
greatest importance that your client should be alive 
before he concludes the bargain, and which may 
materially affect his views. Again, if the subject of 
sale is a lease, your duty will not be efficiently dis- 
charged to the purchaser until you have satisfied your- 
self as to the nature of the covenants and obligations in 
the lease, and the extent of the taxes and other burdens 
upon the property. 

And, again, it will be very impoi*tant for you to bear 
in mind, if the property comprises any buildings, the 
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need of effecting a Fire insurance, or taking over an 
existing policy the moment the Contract is com- 
pleted (a). 

In dealing with Conditions of Sale, I had occasion to Conveyanc- 
point out to you that recent legislation has imported 
certain stipulations hitherto commonly made use of 
into every Contract of Sale from which they are not 
expressly excluded. These provisions extend to both 
the classes of private Contract which we have been 
considering, and they bear peculiarly upon open or in- 
formal Contracts, because they curtail considerably 
the very ample rights which purchasers under such 
Contracts formerly enjoyed. So much is this the case, 
that Messrs. Wolstenholme and Turaer, in their Work 
on the Conveyancing Acts (2nd edit, p. 1), express an 
opinion that " an open Contract may safely be made in 
the case of an ordinarily good forty years* title.** 

The Acts to which I am referring are of course the 
Vendor and Purchaser Act, 1874, and the Conveyancing 
and Law of Property Act, 1881, and the sections 
specially in point are sections 1 and 2 of the earlier, 
and section 3 of the later of the two Acts. It would 
not be profitable for me to state in detail the pro- 
visions of sections which you can so easily read for your- 
selves, and which may be more effectively discussed in 
a class than as a subsidiary part of a Lecture covering 
much other ground. I will only say therefore now as 
to them that as Solicitors, whether for Vendors or Pur- 
chasers, it is all important in the interests of your 
clients that you should carefully study and cultivate 
familiarity with them, and that you should bear un- 
ceasingly in mind that into every Contract for the Sale 
and Purchase of Land certain stipulations are now in- 
corporated by operation of law unless they are ex- 
cluded either in express terms or impliedly by the 
insertion of other provisions of a contrary purport. 

(a) See Bayner v. Preston, I/. R. 14 Ch. Div. 297. 
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In the case of a Contract entered into before it comes 
to your hands, it will be your task to satisfy yourseK as 
to how far these Statutory provisions are imported into 
the bargain *, while in the case of a Contract as to which 
you are consulted on one side or the other at its in- 
choate stage, your duty will be to consider the extent to 
which in the particular circumstances your client's 
interests will be served by excluding or relying upon 
them. 

To do this effectively, a careful examination of the 
sections, and habitual reference to them even after they 
are quite familiar to your minds, will be your only safe 
rule of conduct, and I need hardly say that you will 
receive further and valuable assistance from a perusal 
of the comments and notes of decisions to be found in 
published Treatises upon the Acts. 
Solicitor and In bringing to a close my third Lecture, and with it 
the first main division of the subject of Sales and Pur- 
chases, I would earnestly impress upon you that in 
dealing with such matters as those which I have en- 
deavoured to pass in review before you in this Lecture, 
you will rarely, if ever, derive any assistance from your 
client. He will know nothing of the Vendor and Pur- 
chaser Act, or the Conveyancing Acts and their opera- 
tion upon Contracts for the sale of Land. He will know 
nothing of the incidence of Land Tax or Tithe rent 
charge. He will not be aware that from the moment 
the Contract is completed the property will be at his 
risk, and that if an existing Policy of Fire Insurance is 
not made over, and the property is burnt down between 
the date of the Contract and completion, the Court will 
allow the Vendor to receive the purchase-money in full 
from a man who is paying him for a heap of blackened 
ruins (a), while the insurance office will go scot 
free (6). He will generally come helplessly to you, 

(a) Ba/yner v. Preston^ L. R. 14 Ch. Div. 297. 

(J) Castellain v. Preston, 52 L. J. R., Q. B. D., p. 366 (App.). 
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place the whole matter in your hands, and request 
you to do what is necessary to protect his interests. 
All the suggestiveness^ all the watchfulness for legal 
pit-falls, all the foresight and tact and discretion 
must be yours. But while your task will be no light 
or easy one, I am persuaded — always supposing you to 
be well grounded in the broad principles of a Con- 
veyancer's art — that by the application of steady per- 
severance and patient toil, by taking care that client B. 
profits by the warning which you derived from that 
little slip which you made when you were a very 
young practitioner in the case of client A., by dis- 
missing from your minds any idea that the principles 
and practice of our profession are to be learnt in three 
months from a crammer, and grasping the fact that in 
law as in literature and every other serious pursuit in 
life, there is no success to be gained without real 
genuine self-sacrificing work,— I say I am persuaded 
that in this way, and only in this way, you will conquer 
the diflBculties which lie before you, and acquit your- 
selves honourably and well. If I may just step aside 
from the paths of the law for one moment to enforce 
this piece of advice in better language than any of 
mine, I will do so to borrow a few words from a letter 
written by one of our greatest authors to his son : — 

" I am veiy glad to hear of the success, and still more 
" glad that you went at it in downright earnest. 
'' I should never have made my success in life if I had 
*' been shy of taking pains, or if I had not bestowed 
" upon the least thing I have ever undertaken, exactly 
'' the same attention and care that I have bestowed 
*' upon the gi*eatest. Bo everything at your best." 
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The close of my third Lecture brought us to the 
point of a completed Contract upon a sale^ whether by 
public auction or by private contract, and the stages 
upon which we are now entering carry us on to the 
actual completion of the sale. Of the subsequent 
proceedings, the deduction by the vendor of his title, 
and the investigation of it by the purchaser will come 
fii-st in order, and of these I shall now endeavour to 
treat. 

I must, in the first place, remind you that in my 
second Lecture I reserved for this opportunity the 
consideration of those Conditions of Sale in which the 
vendor stipulates that the title shall be traced from C^nmtionsas 

. . 1 1 * 1. . , . 1 to Title. 

some giv^n pomt, and that no earlier title is to be 
called for — the Conditions, in other words, which pre- 
scribe what is termed a root of title to which the 
purchaser is to be tied— and those which contain any 
special stipulations.'uecessitatedby the state of the 
title. You will remember that my reason for doing so 
was the impossibility of separating my observations 
upon those Conditions from what I should hav^ t6 say 
on the broader subject of title generally. Inasmuch Correspond- 
also as stipulations corresponding precisely to the Con- ^ons^n^*" 
ditions which I have mentioned would be contained in private 
a Contract upon a private sale, I shall have to ask you 
to carry back your minds in the eatrly part of my 
Lecture to a point anterior to the completion of the 
Contract upon either class of sale, when I refer for my 
present purpose to some step in connection with the 
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title which it would be your duty to take before the 
bargain between the parties has become an accom- 
plished fact 

I determined to act on this plan after much con- 
sideration, in the belief that I should be less likely to 
confuse your minds by so doing, and I have transposed 
to this Lecture, and partially re-written, some portion 
of what I had originally intended to introduce into my 
second Lecture, 

We will first consider how matters stand with the 
yendor^s solicitor. 
The^Title- Now, a very little consideration will show you that 

you cannot possibly select a root or starting-point from 
which your client's title shall be deduced, or map out 
the stipulations as to title to which it is necessary or 
desirable in his interests that a purchaser should be 
tied, without, in the first place, thoroughly mastering 
the title-deeds yourself. Any rash attempt to work in 
the dark will almost infallibly land you in a quagmire, 
and bring a nemesis upon you in the shape of requisi- 
tions raising all manner of points which you might by 
the exercise of care and patience, have set at rest by 
anticipation. That is the first point, therefore, which I 
have to impress upon you in connection with title. 

Remember, also, that this is one of the first things, if 
not the very first thing, to be done. I do not want to 
cover old ground unnecessarily, but let me just recall to 
you that we saw in an earlier Lecture (a) the important 
part which a knowledge of the title-deeds by the vendor's 
solicitor might play in preventing the Particulars of Sale 
from containing inaccurate or misleading statements or 
important omissions, while as to the Conditions of Sale, or 
stipulations in a private contract, this knowledge is not 
merely an important, but an absolutely essential matter. 
You cannot, as I said just now, possibly frame a proper 
set of Conditions without it — ^and, indeed, from this 

(a) Ante, p. 15. 
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same point of view^ all text-writers and conveyancers of 
experience concur in recommending that the Abstract 
of title which it is proposed on the part of the vendor 
to deliver to the purchaser, shall be actually prepared 
and, for all practical purposes, completed before the sale 
takes place. 

All of you are probably aware that in the absence of Former 
stipulation, the right of a purchaser formerly was in most j^^ 
cases to require the title to be deduced for a period of sixty 
years. The exact reason for fixing this period seems to 
be involved in obscurity, but most of the writers suggest 
as a probable reason the ordinary duration of human 
life, and Mr. Joshua Williams — ^writing before the 
Vendor and Purchaser Act, 1874, was passed (a) — 
expressed the opinion that if that were not the origin 
of the rule it was, at all events, a good reason for its 
continuance, for, he added, " so long as the law permits 
of vested remainders after estates for life, and forbids 
the tenant for life by any act to destroy such remain- 
ders, so long must it be necessary to carry the title 
back to such a point as will afford a reasonable 
" presumption that the first person mentioned as having 
" conveyed the property was not a tenant for life 
" merely, but a tenant in fee simple." For this view 
the writer had the high warmnt of its being in harmony 
with the opinions of such eminent conveyancers as 
Mr. Brodie, Mr. Hayes, and Lord St. Leonards ; while 
Lord Eldon, in a case of Paine v. MeUor (6), held that 
the fact of an Abstract not going farther back than 
forty-three years was a serious objection to the title. 

But on this, as on many other cherished doctrines. Shortened by 
the hand of the legislature has been ruthlessly laid. Porcbaser 
For it has been declared by the Vendor and Purchaser ^^*» ^^^^' 
Act, 1874 (c), that henceforth forty years shall be 

(a) WiUiams on Real Property, 7th ed., p. 413. 
(J) 6 Ves. 349. 
(c) Sect. 1. 
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substituted for sixty years as the length of time for 
which, in the absence of stipulation, the title is to be 
deduced. You will not be surprised after what I just 
now read to you, to learn that this change has met 
with scant approval from our conveyancers, and that 
Mr. Joshua Williams could find for it no other justifica- 
tion than that in practice purchasers were willing to 
accept a forty years title (a). But for my present pur- 
pose, at all events, we may leave it to others to debate 
the wisdom or unwisdom of legislative changes, and 
content ourselves with striving to understand the law 
as it is laid down for our guidance, whether we may 
think it to be in itself good, bad, or indifferent. 
Conveyanc- In aid of this provision of the Vendor and Purchaser 

ing c » • ^Q^^ 1874, has since come into play the 3rd sub-section 

of Section 3 of the Conveyancing and Law of Property 
Act, 1881, which precludes a purchaser from requiring 
the production, or any abstract or copy of any docu- 
ment dated or made before the time prescribed by law, 
or stipulated by the contract, for the commencement of 
the title, even though the document may create a 
power subsequently exercised by an instrument ab- 
stracted for the purchaser, and from requiring any 
information, or making any requisition, objection, or 
enquiry, with respect to any such document or the 
title prior to that time, although the document or prior 
-title is recited, covenanted to be produced, or noticed ; 
a»nd which further requires the purchaser to assume, 
unless the contrary appears, that the recitals in the 
abstracted instruments of any deed, will, or other docu- 
ment forming part of the prior title are correct, and give 
all the material contents of the recited document, and to 
assume also that it was duly executed and perfected. 

This section, as you will observe, is very stringent in 
Its terms, and builds up a wall between the purchaser 

W Williams on Real Property, l2tli ed, p. 443. 
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and the title prior to the statutory period of forty years, 

or the stipulated period whether longer or shorter as 

the case may be, which it would require the exercise of 

very considerable ingenuity on his part to clamber over. 

Some of its provisions have already been subjected to 

judicial interpretation, and, doubtless, it will in time 

form the subject of a vast amount of case law. But, I Besults of tho 

think we may broadly take it that by the operation of ^^ ^ *' 

these two Acts the legal period for deduction of title 

has become forty years, and that, whether you are 

deducing the title for that period or for some other 

stipulated time, the purchaser will now be precluded 

from opening up any points which turn upon the 

earlier title, and will be obliged, * unless the contrary 

appears,' to assume certain matters as to which he 

might otherwise have been entitled to be satisfied by 

other evidence than that afforded by recitals in the 

abstracted documents. 

In theii: work on the Conveyancing Acts (a), Messrs. Point raised 
Gierke and Brett point out a curious anomaly in this iggi.^ ^^^ °^ 
section, which had struck my own mind the first time 
I read it, in connection with those! qualifying words 
'unless the contrary appears.' The first part of the 
section precludes the purchaser from making any 
objection as to the prior title, while the latter part 
obliges him to assume, ' unless the contrary appears,' 
that all the recitals in abstracted instruments of docu- 
ments relating to the prior title and so on are accurate. 
But, suppose the contrary does appear, how will the 
unfortunate purchaser be benefited if he may not raise any 
objection at all upon the prior title, whatever appears ? 
Messrs. Gierke and Brett suggest thiat the inconsistency 
maybe reconciled by construing the word 'objection' in 
the first part of the sub-section in the mild and limited 
sense of 'requisition,' but the point is one which must be 
set at rest by judicial decision before any of us can work 

(fi) 2n(i ed., p. 33. 
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comfortably upon this section, and I may, therefore, 
express a pious hope that some unfortunate victim may 
soon be foithcoming at whose expense you and I may 
be enabled in the future to put an interpretation upon it. 
Having now pointed out to you the primary duty 
which will devolve upon you of mastering your client's 
title before you attempt to conduct the sale of the 
property to which it relates, and having also indicated 
what the Statute law has declared to be a fit and proper 
period for deducing title, and the restrictions with 
which vendors have been fenced round to protect them 
from having the title prior to the legal or the stipulated 
period of commencement enquired into by the pur- 
chaser, I think that I have laid a foundation upon 
which I may present to you some few practical hints 
for your own guidance when you have to set about the 
task of deducing a vendor's title. 
As to proper Now, I think, you may take it as a sound rule to 
iTue °^ start with, that the present statutory period of forty 
years is about as short a time as it would, generally 
speaking, be right for you to offer to a purchaser. 
Until and unless the law of real property undergoes an 
entire revolution, the incidents of its ownership will 
render a forty years' title the least that any prudent 
purchaser could be advised, unless in very exceptional 
cases, to accept. I am not saying that you might not 
sell by auction under Conditions stipulating for a 
shorter title, because it is the exception rather than 
the rule for purchasers to be prudent. But, by offering 
a shorter title you may narrow your circle of bidders, 
because you will be practically asking people to buy 
without giving them a fair and reasonable opportunity 
of satisfying themselves that they will acquire a good 
title. The natural tendency in a practitioner's mind is, 
I think, to suppose that what is laid down by statute 
as operating between the parties, in the absence of 
stipulation, is probablj something a good deal wider 
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and larger than need be adhered to when a Contract U 
entered into and a baigain struck without reference to 
any Statute : and possibly, in this very matter of title 
the tendency to cut down the title by stipulation to a 
shorter period than the former legal time of sixty years 
had its origin in this feeling, although, as I have shown 
you, a sixty years' title was thought by many leading 
conveyancers to be none too long. But, I advise you 
to dismiss this idea altogether, in so far as the reduced 
legal period of forty years is concerned, and to lay it 
down for yourselves that your client's title should cer- 
tainly in all ordinary cases be deduced for forty years 
or thereabouts. That is the first point which should 
be present to your minds when you sit down to examine 
the title-deeds with a view to selecting your root of 
title, and considering what stipulations as to title it will 
be necessary for you to impose on a purchaser. 

Well, then, the next rule to walk by is this — that if, Where leas 

/• J J /v» • . . 1 than forty 

for any good and sufficient reason, you are not prepai*eu y^^^ xitle 
to show a forty years' title you must plainly and un- 8*»owil 
equivocally state in your Conditions, or in the pro- 
visions of your private Contract, if that be the mode 
of sale, what length of title you do intend to show. 
The ordinary plan of doing this, as you will no doubt 
have seen, is to state that the title will commence with 
some particular specified instrument, and, until the 
Conveyancing and Law of Property Act, 1881, became 
law, stipulations would have been added substantially 
to the effect of the 3rd sub-section of section 3 of that 
Act, so that the purchaser might be precluded from 
enquiring into the prior title, but the Act would now 
render this precaution unnecessary. 

We next come to a very important matter — I mean Selection of 
the selection of the root of title. This must of coui^se 
depend in a large measure upon the circumstances of 
the paiticular case, but there is a broad rule which you 
may with advantage bear in mind, and an intelligent 
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application of which will solve most of the problems 
which the subject may present to you in practice. 
This is laid down by Mr. Dart in his book on Vendors 
and Purchasers (a), who there says that the first 
abstracted document should^ if possible, be one which 
purports to deal with the entire legal and equitable 
estates in the property, or should at least afford prirad 
fade evidence that the title to such legal and equitable 
estates was at the date of such document consistent 
with the title as subsequently deduced : they (that is 
the legal and equitable estates) should not be de- 
pendent for their validity upon any previous instru- 
ment, and the abstract should contain nothing raising a 
fair doubt whether the parties claiming the interests 
there purported to be dealt with were in fact entitled 
so to deal with them. This proposition may be illus- 
trated negatively by reference to a few examples of 
insufficient roots of title. For instance, a general devise 
of real estate is an insufficient root of title, there being 
nothing to show that the particular property in question 
was intended to pass or could have passed by it In 
such a case the Conveyance to the testator should 
be abstracted, or if there are no earlier deeds evidence 
should be furnished of his seisin at the date of his 
will Then, again, a mortgage for a term of years, or a 
lease, is held to be an improper commencement of an 
abstract of title where the vendor has earlier docu- 
ments, unless, perhaps, the instrument contain matter 
which raises a fair presumption that the grantor was 
absolute owner in fee ; and once again all instruments 
depending on previous instruments should be preceded 
by them. Thus, an abstract of a document purporting 
to exercise a power should be preceded by an abstmct 
of the document creating the power. 

There is an expression commonly used by Convey- 

(a) 5th ed., p. 281. 
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ancers in connection with the selection of a root of title, 
and which will convey I think a good deal of meaning 
to you — ^the word "clean." A skilled Conveyancer always 
looks out for a deed or other document to start with 
which will make a good fair starting point. The signifi- 
cance of the word " clean " is of course the idea which 
it conveys of a document of title not calculated to give 
rise to speculations and enquiries on the part of tho 
purchaser into matters which cannot perbaps be dis- 
posed of satisfactorily, or at all events not without 
a great deal of trouble and expense. Suppose, for 
instance^ when you go through the title-deeds before 
preparing your Conditions of Sale you come upon 
a conveyance in fee by John Smith to William 
Brown upon a sale, without any recitals, dated we 
will say about 40 years ago, and followed by a cliain 
of title not attended by any special doubts or complica- 
tions. You will at once see that you have got an 
excellent root of title, and in such a case, in addition to 
stating what root of title you oflTer, you will be wise to 
describe it as being a purchase-deed. But suppose on 
the other hand that that conveyance by John Smith 
has a string of recitals containing references to annui- 
ties charged on the property by Wills, and to previous 
deeds affecting it, and what not. In that case you 
will think many times before you select the deed as your 
root of title. You will see whether some later deed, not 
too modem to alarm purchasers, and as to which it will 
not be necessary to impose restrictive conditions, will 
not answer your purpose. Furthermore you will re- 
member the principles applicable to Conditions gene- 
rally, which I dwelt upon in my second Lecture, and 
which bear more particularly perhaps upon the class of 
Conditions to which I am now referring than upon any 
others, because the Conditions applicable to the title 
necessarily require, to some extent at all events, original 

treatment and language in accordance with the varying 

I 2 
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facts of eacb case, and are less able to be clothed in tbe 
common form wording of precedents. 

Included in this same heading will be any special 
Conditions which may be necessitated by the state of 
the title. Suppose, for instance, that some deed forming 
a link in the chain of title is lost, but you have an 
attested copy, or the deed is fully recited in a later 
deed. In both cases you would state the fact of the 
loss in plain language, and you would add any re- 
assuring facts tending to relieve the apprehensions of 
prudent bidders — no rose-coloured statements, re- 
member, but any hard solid facts — which may go to 
show that the absence of the deed is not of serious 
import ; and you would then in the one case require 
the purchaser to accept the attested copy, and in the 
other to put up with the recital in the later deed, as 
sufficient evidence of the contents of the deed which 
has been lost. This, you will remember, is just what 
the trustee vendors did not do in that case of Dance v. 
Goldingham (a), which I brought to your notice in an 
earlier Lecture (6). They foolishly chose to make a 
very much later deed their root of title, without saying 
a word in the Conditions about a lost deed nearly forty 
years earlier in date, through which the title was 
derived, and which was recited in the later deed. 

The observations which I have been making as to the 
deduction of title have been applicable to sales of 
interests in real estate generally. There are, however, 
some few particular subject-matters of sale in the 
selection of a root of title to which special requirements 
have to be observed. It is not practicable for me to 
dwell upon them within the time available to us, but it 
will well repay your trouble to look them up in any of 
the leading text books on Conveyancing, and you will 
find them admirably summarised in Mr. Charles David- 
son's Precedents, (4th Ed.), Vol. I. pp. 527—538. He 



(dr) I. B. 8 Ch. 902. 



(/^ Ante, p. 44. 
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there passes shortly in review the special characteristics 
of the deduction of title to lands held under Awards in 
pursuance of Enclosure Acts; to lands taken in ex- 
change both at Common Law and under Enclosure 
Acts ; to land which has been enfranchised ; to pro- 
perty held under a Crown grant ; to lands being part 
of the waste of a manor ; to strips of land by the road- 
side; and to leaseholds. The last of these — that of * 
leaseholds — is of course an exceedingly common and 
important subject of sale, and I must warn you to read 
Mr. Davidson's observations by the qualifying light of 
the provisions as to Leaseholds in the Conveyancing 
and Law of Property Act, 1881. The others are more 
or less uncommon, and I do not pretend to say that you 
cannot discharge your professional duties without having 
their special features in the matter of title at your 
finders' ends. But to this, as to a good many other 
things, an observation applies which I commend to your 
special notice. If a vendor s solicitor has never, in the Special sub- 
days of his studentship, looked into these special matters ^ ^' 
which lie a little oflf the high road of elementary learning 
he will certainly not, when any of them happen to come 
across him in practice, be alive to their peculiarities. 
If he has learnt something of them in those early days, 
he will remember when he runs against them after- 
wards, not perhaps the exact points to which he must 
give his attention, but that there are points, and down 
will come the book oflf the shelf. I think that a most 
valuable advantage in practice, and I earnestly address 
you not to be afraid of reading law because you think 
that you will forget it afterwards. I do not like to 
present myself to you as an example of anything 
whatever, but I will venture just to give you one little 
personal experience of my own student days. I took a 
fancy, for which I am wholly unable to account, for 
studying that very driest of all subjects, Statute Law, 
and I purchased unto myself some little sixpenny note- 
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bookft and abstracted into them most of the leading 
' Acts of Pai-liament, writing on one side the substance 
of the sections and on the other side notes as to the 
repeal or amendment of any particular section. I 
cannot pretend to say that I had any great idea of the 
future usefulness of the proceeding in my mind at ths 
time, but it has in fact had for me this result, that 
the general idea which I then gained of the Statute 
Law has saved me a vast amount of time and trouble 
since, and in all probability a good many blunders. Very 
often I do not remember what it was that the Act said, 
but do remember that in a certain section of a certain 
Act which I abstracted once upon a time in one of my 
sixpenny note-books something or other was said bear- 
ing upon the matter in hand, and I am able in that 
way to hunt it down at once, instead of missing the 
point altogether : that is a simple illustration of what I 
have just been impressing upon you. 
The Abstract. Turning from tlie subject of the root of title to the 

Abstract as a whole, I am met by the resolve which I 
mentioned to you in the introductory words with which 
I commenced my first Lecture, not to dwell upon 
matters of detail which could.be more fitly and profit- 
ably learnt by all of you in your daily round of office 
work. Most of you have probably mastered akeady the 
little tricks familiar to those who prepare and peruse 
Abstracts of Title, of abstracting certain parts of a deed 
in a certain width of margin, and other parts in other 
widths of margin, and so on ; and if you have not, this 
is certainly not the time, place, or opportunity for 
learning them. 

My desire in dealing with this subject, is to direct 
your minds to the broad general principles with which 
they should be stored. I would impress upon you, 
from this point of view, that you should be careful to 
make your Abstract complete, but not to overlay it 
with a number of provisions which are quite immaterial 
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as matters of title, or have become so in the events that 
have happened. Over and over again I have seen a Material and 
vohiminous Power of Sale in an abstracted mortgage set ib^racted 
out almost word for word, and have then found the provisions, 
next abstracted deed to be a re-conveyance to the 
mortgagor on payment of principal and interest. Con- 
versely I have just as often seen such a Power of Sale 
abstracted in half a dozen words, and discovered by the 
subsequent instruments that the power was exercised 
by the mortgagee on default being made. Consider 
these two instances for a moment, and you will follow 
me when I say that they show a total want of intelli- 
gence and painstaking thought. A Power of Sale 
which has not been exercised does not practically affect 
the title one straw. As it has never come into force it 
can matter nought to the purchaser how, when, or 
where it might have been exercised had need arisen, and 
such an expression as "Power of Sale with usual 
clauses " would be amply sufficient. But in the other 
case, where the Power has been exercised, it is all 
important as a question of title that it should have 
been so exercised in a proper way, and upon the 
happening of some event upon which the mortgage 
declared that it should come into force. Here, there- 
fore, every word of the Power may be important to the 
purchaser, and it should be fully abstracted so that 
when he comes to the later deed or instrument which 
traces the sale under the power he may have the 
means of satisfying himself that everything was in 
order. In the Conveyancing Paper set at the final 
examination of solicitors two or three years ago, a 
question was asked, I think, in these words: — "In 
what circumstances should you set out fully in an 
abstract of title a power of sale contained in an 
" abstracted mortgage?" There were some very correct 
and intelligent answers, but there were a good many 
which went far astray, and treated the question as if 
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it went into the profoundest depths of conveyancing 
mysteries. But what is there in it but common sense 
when you analyse it ? If you prepare an abstract of 
one deed without having any grasp of the subsequent 
title, or any idea even of the contents of the deed 
which comes next in order, it stands to reason that you 
cannot know what provisions to state at length and 
what to state briefly. But if before preparing the 
abstract you gain an intelligent notion of the successive 
steps in the chain of the title, you will, I am certain, 
very speedily acquire the invaluable habit of applying 
your attention to what is material and avoiding what is 
immaterial. 
^I^^®?* Having pointed out that, while your abstract should 

not be overloaded with in-elevant matter, it should be 
in all material points complete, I may usefully enforce 
that proposition— and simple as it is, I am sorry to 
assure you that it is in practice often overlooked in an 
amazing manner — by calling your attention to a result 
which may follow neglect to act upon it. It is 
settled law that where, as is frequently the case, the 
vendor is bound by stipulations to deliver an abstract 
by a day named, and the purchaser to make objections 
to title, and do other acts within a specified time after 
delivery of the Abstract, the latter will be discharged 
from any such stipulations, not only where the vendor 
fails to deliver an Abstract at all by the day named, 
but also where he delivers what Mr. Dart (a) calls an 
insufficient, and Mr. Davidson (b) a very imperfect 
Abstract. I pointed out to you in an earlier Lecture, 
that for this very reason the practice of fixing a number 
of dates for deliveiy of the Abstract, and the successive 
steps to be taken afterwards, is not to be commended (c), 

(a) Dart on Vendors, 6th ed., p. 303. 

(J) Davidson's Precedents, 4th ed., vol. i., p. 525. 

(c) Ante, p. 58. 
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but it is still often adopted, and you may with advantage 
bear the point in mind. 

The test of a perfect or sufficient Abstract has been 
well expressed in this way by Mr. Dart (a) — that it 
must show the vendor to be either himself competent 
to convey to, or able otherwise to procure to be vested 
in, the purchaser the legal and equitable estates free 
from incumbrances. And, remember, that I am only 
now speaking of what appears on the face of the 
Abstract as delivered, and not of any question of the 
vendor's ability to support by the requisite evidence the 
statements which it contains. That is another matter 
altogether. 

There is one, and only one other point connected with 
the subject of the preparation of Abstracts generally 
which I am impelled to touch upon shortly, though it 
approaches, perhaps, rather nearly the line of office 
work which I have forbidden myself to cross. Having Order of 
once got your root of title, always make a point of ^^tp^ct &c7 
adhering as far as possible to chronological order, and 
abstract in chief any important docuuients or events 
instead of introducing them in the recitals of a docu- 
ment of later date. This latter plan is most unfairly 
confusing to a purchaser's solicitor, and is apt to induce 
him to raise questions which by a more direct and 
simple way of stating your client's title might have 
been avoided on your part. I may just illustrate what 
I mean by putting to you the case of an Abstract of a 
Conveyance on Sale to John Smith, followed by an 
abstract of his Will. The next document may be a 
conveyance by a number of persons interested under 
the Will of John Smith, and whose right to convey is 
dependent not only on the terms of his will but also on 
a number of family events in the way of births, deaths, 
and marriages, all of which are, we will suppose, recited 

(a) Dart on Vendors, 5th ed., p. 281. 
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in that Conveyance. Now the right practice here would 
be not to allow these events to be unfolded to the 
purchaser by abstracted recitals in the Conveyance by 
the persons interested in the result of the Will and this 
chain of subsequent events, but to state the events in 
chronological order between the abstract of the Will 
and of the Conveyance. In this way the story you 
have to tell is properly carried on step by step to its 
climax, and the perusal of the Abstract is greatly 
facilitated. 

And now we must turn our attention to the 
purchaser's solicitor, who has been waiting for the 
Abstract to be delivered to him, and having placed it 
in his hands we must see what he has to do with it. 

In some few rare cases the first thing that he has to 
do will be to return it unread. This duty arises, 
however, only where the vendor has broken such a 
stipulation as to time of delivery as that to which I 
just now adverted, and it is of essential importance to 
the purchaser to complete at the time agreed ; and 
even then the retura of the Abstract should be accom- 
panied by an offer to receive it back without prejudice 
to the purchaser's right to annul the Contract if it is 
found impracticable to complete by the date originally 
agreed upon (a). Such a case is as I said very rare, 
and I need not dwell upon it. 

Subject to that exception, the duty of the purchaser's 
solicitor will be first of all to peruse the Abstract. If 
he is going to take an opinion of counsel upon it, this 
perusal, as you may naturally suppose, will be less 
critical and exhaustive than where he means to dispense 
with that assistance. I have already referred to the 
subject of the employment of counsel in conveyancing 
matters, and I will not repeat myself, but I may just 
say this,, that a purchaser's solicitor may perhaps be 



(a) See Dart on Vendors, Bth cd., p. 305, 
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said to be fairly entitled to avail himself of the aid of 
counsel in the shape of obtaining an opinion upon any 
title not exceptionally simple and straightforward, and 
by so doing to relieve himself of a responsibility of 
which, in the turmoil of a solicitor's work, it is some- 
times very difficultfor him to discharge himself efficiently. 
The practice of doing so appears to be much more 
common in London than in the country, perhaps for the 
double reason that counsel are more accessible here and 
buOTess more quietly and philosophically done there. 

If such an opinion be taken it is, I think, the sounder 
practice to submit the Abstract to counsel before 
examining it with the muniments of title, but in 
saying that I am merely expressing a personal opinion, 
and not in any way laying upon you an injunction, in- 
asmuch as many practitioners prefer to examine the 
Abstract with the deeds before submitting it to counsel. 
In the alternative case of the solicitor s dispensing with 
the opinion, his own exhaustive perusal, which takes 
the place of the opinion, should, I think, without doubt, 
precede the examination of the title-deeds. 

Having said that your perusal of the Abstract will 
be more exhaustive in the cases in which you do not 
resort to counsel, I may fitly oflfer a suggestion to you 
as to the most eflFective plan on which to peruse an 
Abstract with a view to raising by requisitions any 
points which call for enquiry in your client's interests, 
and I may best do so by condensing and giving you the 
effect of a passage in Mr. Dart's book, which is too 
long to state at length, but which contains, I think, very 
valuable advice (a). He recommends in effect that a 
concise statement should be written out of the effect 
of each abstracted document, and a memorandum of 
any peculiarity in its contents, or any deficiency in the 
usual statements as to execution^ registration, endorse- 

(fl) Dart on Vendors, 5th ed., pp. 308, 309, 
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raent of receipts, and so on. Then, in the margin of 
the paper on which you are writing this statement 
raise as to each document, before you pass from it to 
the next, just such queries or requisitions as you would 
consider to be properly made if that particular instru- 
ment were to be the last on the Title, unless from some 
circumstance present to you the enquiry is obviously 
needless. For instance, if you come upon an estate 
tail, you will say, " How had this been barred ? " or if 
the estate is charged with an annuity, your enquiry will 
be, " Is this charge subsisting ? " : or, if a deed is not 
registered, you will note, " This must be registered at 
" the vendor's expense." When you have done all this, 
you will begin a sort of boiling down process, in the 
shape of conning over your notes, and striking out any 
to which the answer is furnished by some document to 
which you came after making it. That enquiry as to 
the estate tail may, for example, have been cleared up 
to your satisfaction by a disentailing assurance. 
Requisitionfl. When you have brought your notes down to the 
point at which they represent what I may call the un- 
satisfied result of your perusal of the Abstract — I ought 
by the bye, to say that I have passed away from Mr. 
Dart, and that you must not hold him responsible for 
the observations I am now making — they will represent 
the foundation of your requisitions on the Title, subject 
of course to any further points which you may have 
occasion to raise in the event of the vendor s inability 
to verify the Abstract delivered to you. But we have 
not done boiling yet. Before you turn your queries into 
actual requisitions, they may be sensibly reduced in one 
or other or both of two ways. First, when you come to 
examine the Abstract with the title-deeds (if you adopt 
that order of proceeding), you may find that some of 
the points you have taken are due to trivial imperfec- 
tions in the Abstract. Thus, your note that a deed 
must be registered, may be cleared oflf by your finding 
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when you come to see the deed that it is registered, 
and that by some carelessness the Abstract did not 
contain the usual indication of the fact And, secondly, 
you may find that, as to some of your points, you are 
expressly excluded from raising them by stipulations in 
the Conditions or Contract, so that the only result of 
founding a requisition upon them will be to bring down 
upon yourself a cui-t reference to clause so and so of the 
Conditions or Agreement. 

That last observation leads me to another. It is a 
common habit — more honoured, as I think, in the 
breach than the observance — to send in to a vendor's 
solicitor a string of requisitions upon points expressly 
provided against by the Conditions, and the almost in- 
variable answer to such requisitions is, as you may 
suppose, that the Condition is relied on as precluding 
the purchaser's right to make the requisition. I do 
not say that you should never attempt to get over this 
barrier — on the contrary, there may and will be in your 
practice many cases in which it will be your duty to use 
every fair means in your power to induce the vendor's 
solicitor to waive to some extent a Condition which 
operates with special hardship on your client — ^but I 
unhesitatingly condemn and warn you against the silly 
trick of making requisitions for the sake of making 
them. There is no magic in requisitions on title, and it 
does not in the least follow that, because in any case 
they are few in number, the investigation of the title 
has been any the less searching or efficient. 

At the end of the requisitions formulated on behalf 
of the purchaser with reference to matters pertinent to 
the particular title is very frequently added — though for 
the reason which I will explain, not so frequently now 
perhaps as formerly— an enquiry whether the vendor or Enquiry as to 
his solicitor is aware of any instrument, fact, or omission ^'""°™'^" 
affecting the property, and not disclosed by the Ab- 
stract. The language varies, of course, but that is the 
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substance of the requisition. This enquiry was brought 
before the Court in a case of In re Ford and Hill (a), 
in which the actual language used was as follows : — 

Jn re Ford " Is there to the knowledge of the vendors or their 

* ' " solicitors any settlement, deed, fact, omission, or any 
" incumbrance affecting the property not disclosed by 
^ '* the Abstract ? " 

The requisition was first met in this case by the 
answer, " We invariably decline to answer questions of 
*' this description," and on its being pressed the further 
reply was given, *•' The Vendors will reply, if required, 
" but they have no knowledge of the contents of the 
" Abstract." Upon this passage of arms coming before 
the Court, Vice-Chancellor Hall, adhering to a previous 
decision of his own, was of opinion that the requisition 
must be answered, and he made what I can only, 
though with great respect, describe as an astonishing 
order, by which the Vendors Solicitors were personally 
required to answer the question. The ruling of the 
learned Judge in this and the previous caae on the 
same point was a surprise to the profession, and it was 
strongly felt that it entailed an unfair responsibility 
upon the solicitors of a vendor. An appeal was ac- 
cordingly brought, with the active support of the In* 
corporated Law Society, and with the result that the 

Judgment Vice-Chancellor's decision was reversed. The judgment 

of the late Lord Justice James is, like most -of his 
judgments, very terse, and it puts the matter so clearly 
and forcibly that I cannot help giving it to you : — 

" I am of opinion that the question put by the pur- 
" chaser is anything but a requisition ; it is a searching 
" interrogatory put to the vendors and their solicitors. 
" As I understand the law, a vendor is bound ta furnish 
" an Abstract of Title, and, upon the requisition of the 
" purchaser, to verify it or complete it on any point on 

(a) L. R. 10 Ch. Div. 365. 
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" which it appears defective. That is evidence verify- 
" ing the title shown by the Abstract. But if, in addi- 
" tion to this, questions are to be asked for the purpose 
" of negativing the existence of incumbrances, where is 
" the matter to end ? There is no judicial authority 
'' in favour of such a requisition except that of the 
" Judge from whom the present appeal is brought. It 
'* is obvious from the expressions in Mr. Dart's book, 
" and from what Mr Christie is reported to have said, 
" that the practice of asking such a question is of 
" modern growth, and, though the settled practice of 
" conveyancers is to be looked upon as part of the 
*' Common Law, I do not think that a modern practice 
" in which some conveyancers differ from others is to 
" be treated as part of the law of the land, so as to 
" make it part of a contract for the sale of land that the 
" vendor subjects himself and his solicitors and agents 
" to give answers to such questions as this. The intro- 
" duction of new-fangled requisitions of this kind is 
" dangerous and ought to be discouraged, as tending to 
" increase the expense and delay in the investigation of 
" title, which already are almost a disgrace to the law 
" of the country. What might be the result of such a 
" question as that mentioned in Mr. Dart's book, * Are 
" ' you aware of any document, judgment, or charge 
** ' affecting the title in the property not noticed in 
" * the Abstract, and which, if remaining undisclosed, 
" * may prejudicially affect the purchaser ? * The 
" vendor might say, * I know nothing about the 
" ' title ; I suppose that if there had been any incum- 
" ' brance my solicitors would have disclosed it.' How 
" is the inquiiy to be carried further ? But in the 
" present case the inquiry goes on to ask after * any 
" ' fact or omission affecting the property.' Is a vendor 
" to be expected to remember every restrictive covenant 
" to which the property is subject. A person in New 
" Zealand may have occasion to sell his property in 
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*' haste ; is the sale to be delayed until an answer to 
" this inquiry has been obtained from the antipodes ? 
" What is the good of such an inquiry ? Every soli- 
" citor knows that he is subject to civil and criminal 
" responsibility if he wilfully suppresses matters preju- 
" dicially aflfecting the title. The purchaser is entitled 
" to say, ' I have received this Abstract ; I presume 
" ' that you remember the provisions of the Act as to 
" * suppressing incumbrances, and that I may rely on 
" * the Abstract as being complete, and I warn you that 
" ' you incur criminal liability if it is not so/ The 
" order under appeal shows how difficult it is to apply 
*' the rule that such an inquiry must be answered, for 
" it orders the solicitors to make a full, sufficient, and 
" complete answer to the inquiry, an order for disobey- 
" ing which they might be committed, and which 
" could only be satisfied by every one of them making a 
" declaration as to whether he knew of any incum- 
" brance. This is a new practice, for which there is 
" no authority, and I am of opinion that the purchasei's 
" application ought to have been refused with costs. 
" The vendors will have the costs of the appeal." 

Every word of this judgment will, I think, com- 
mend itself to you, and the moral to be drawn 
from it is that, if you are acting for a purchaser, you 
should not make this idle enquiry, and that if you 
are acting for a vendor and such an enquiry is made, 
you should certainly decline to answer it. A crushing 
blow was struck at the requisition by that case of In 
re Ford and HiU, and I hope you will all for your part 
refrain in your practice from assisting to perpetuate its 
existence. 
Examination In speaking just now of the examination of the Ab- 
of Abstract. ^^j^Qjct with the title-deeds as having the eflfect very often 
of enabling you to dispose of one or more points which 
you would otherwise have to raise by requisition, I 
abstained for the moment from enlarging on that step 
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in the investigation of title in order not to distract your 
minds from the observations which I had to make on 
the subject of requisitions, but I propose now to speak 
shortly on this very important part of the duties of a 
purchaser's solicitor. 

And, first, I may mention that the manner in which 
this duty is, generally speaking, performed does not 
appear to have secured the commendation of Mr. Dart, 
inasmuch as he delivers himself (a) of the not very 
complimentary observation that ' few of the most im- Mr. part*i 
' portant duties of a solicitor are so frequently per- " *^**™* 
' formed in a perfunctory manner.' I am disposed to 
admit that the examination of a long Abstract has a 
rather somnolent effect on some people, and that I 
have also occasionally seen an articled clerk when 
engaged in this occupation look out of the window with 
an expression on his face indicative of the faintest sus- 
picion of a desire to take a walk. But I do not admit 
in its sweeping terms the justice of the remark, and I 
would further and very seriously impress upon you, 
that if such an observation can ever be made with 
truth as to any one of you when you come to be here- 
after clothed with the full responsibility of acting for a 
purchaser, it will mean, in other words, that you are 
running a grave and appreciable risk of subjecting 
yourself to very disagreeable and disastrous conse- 
quences. I would rather stimulate you to the exercise Solicitor's 

r I'l* J X* • xi_ r i» xi_ responsibility, 

of diligence and patience in the performance of the 
very responsible duty of investigating a vendor's title 
by playing upon the string of a laudable ambition to 
succeed in your profession than by appealing to your 
fears. But my attempt to give you some guidance in 
this branch of your duties would be lacking in a very 
essential respect if I were not to point out to you that 
in connection with the performance of the task of in- 
vestigating a vendor's title there will attach to you as 

(a) Dart on Vendors, 5th ed,, p. 416. 
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solicitors a direct personal and legal responsibility to 
your client, and that any failure to protect his interests 
by the exercise of reasonable care and skill may subject 
you to the extremely unpleasant consequences of an 
action for damages. 

Take, for instance, the following uncomfortable little 
paragraph, which I have selected almost at random 
from Sugden on Vendors and Purchasers (a) : — 

" It may be useful to observe that if a purchaser is 
" damnified by his solicitor neglecting to search for 
" incumbrances, it is clear that he may recover at law 
" against the solicitor for any loss occasioned by his 
" negligence." 

I heard once of a very remarkable instance in which 
that piece of law was put into force. A lady, whose 
son was articled to a firm of solicitors, purchased some 
property for ^4000, and instructed this firm to act for 
her. When the time came for making the searches, 
the partner who was attending to the matter bethought 
him that the lady's son would naturally take an inte- 
rest in his mother's own business, and accordingly de- 
puted him to make the searches. The articled clerk, 
by some accident, overlooked an entry most seriously 
aflFecting the title in one or other of the books in 
which he searched, and the eflFect was that the purchase 
was completed on a radically bad title. This circum- 
stance soon came to light, and I believe it to be a fact 
that the loss of the whole purchase money was thrown 
upon the lady's solicitors by her, and that they sub- 
mitted to bear it. 

In a case of The British Mutual Investment Com- 
pa/ny v. Cobbold (6), an attempt was made to extend 
this Common Law liability of solicitors to damages for 
negligence by making a solicitor chargeable in equity 
with an express liability to make good the loss sustained, 

(a) 14th ed., p. 677. 
(J) L. R. 19 Eq. 627. 
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and take the property off the pbuntiffii' hands. A 
demurrer was, however, allowed to the bill of complaint 
on the ground that the Common Law remedy for 
damages was the proper and only one available to the 

plaintiffs. 

I do not desire to dwell any longer on this far from 
agreeable side of the picture of our professional lives, 
but I have felt it right to say thus much in order that 
I may with more weight impress upon you the need of 
approaching the task of investigating a title with all 
your wits sharpened, and with a clear appreciation 
in your mind of the points against which to be on 
your guard. 

Now it is the duty of a vendor not only to deliver a vetiilcatioii 
complete Abstract of his title, but also to show by good ^ Abrtrtct, 
and sufficient evidence that the Abstract is true, except 
in so far as by statutory exemption or express stipula- 
tion the purchaser is bound to assume, or to abstain 
from calling for evidence as to certain things, and the 
vendor's burden of proof is proportionately lessened. 

The corresponding obligation on the part of the 
purchaser's solicitor is, of course, to see that the vendor 
satisfactorily discharges himself of this task, and as the 
stage at which the former has the opportunity of 
criticising the evidence by which the vendor purports 
to verify his abstract is that of the examination of it 
with the muniments of title, you will readily see the 
all-important need of bringing care and intelligence to 
bear upon this examination. 

The objects of the examination have been thus 
defined (a) : — 

To see : — 

1st. That what has been abstracted is correctly Objects of 

abstracted. Abstract 

2ndly. That what is omitted is clearly immaterial. 
3rdly. That the documents are perfect as respects 

(a) Dart on YendorSy 5th ed., p. 416. 
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execution, attestation, endorsed receipts, registration, 
stamps, and in all other respects, and 

4thly. That there are no endorsed notices nor any 
circumstances attending the mode of execution, attesta- 
tion, or otherwise, calculated to excite suspicion. 

How attain- You cannot attain these four objects in any other 
*^*®* way than by giving your whole attention to the matter, 

and doggedly going through the muniments of title 
offered to you from end to end. You must not take it 
for gospel that everything material has been abstracted, 
and consequently that you need pay no attention to 
any part of a deed which has not been abstracted. If 
by sWpping matters in that way harm comes after- 
wards, you will be legally responsible for that result, 
and not only so, but except in rare instances the vendor 
will go scot free, and you will be the only person on 
whom the purchaser can pour the vials of his wrath 
in a Court of law. 

But this is not all. Diligence will carry you a long 
way, but it will not carry you all the way without its 
twin-sister knowledga How can a point arising on a 
document of title placed before you present itself to 
your mind, and put you on inquiry, if you are without 
the knowledge requisite to see that it t8 a point for 
inquiry? How can you judge whether any given 
document is that which should properly and naturally 
be produced in verification of some particular step in 
the title, if you are ignorant of the rules of law which 
prescribe what is the best evidence of this or that 
fact ? How can you appreciate all that is involved in 
a notice which the title-deeds may give you of some 
fact having a material bearing on the title, if you 
know nothing of the doctrines which tura upon the 
disclosure to a purchaser of such a notice ? Depend 
upon it that there is much to be learnt before you 
can assume to be competent to examine a vendor's 



EXAMINATION OF ABSTRACT. 183 

title, and that you cannot fulfil that duty by any 
light of nature which ever shone yet upon a legal 
practitioner. But while saying that, I would on no 
account discourage you. The knowledge that I speak 
of has been collected and digested by many able men 
who have gone before us, and by others who are among 
us still. It needs no genius to take in patiently the 
leading features to be grasped from an intelligent 
perusal of some well-arranged treatise, supplemented, 
as it will be to you, by the invaluable aid of the ex- 
perience to be gained only by practice. I think it is 
said of some great conveyancer that when a client came 
rushing to him one day with his hair on end to say 
that hia client had lost £60,000 by following the con- 
veyancer's opinion on a question of title, the latter 
quietly went to a shelf and took his opinion book down, 
and the only observation he made was, " Dear me — I'll 
make a note of it." That happy irresponsibility for the 
result of advice given is not permitted to solicitors, but, 
like all men in all callings which require skill, they must 
learn to some extent by their own mistakes, and while 
for your own sakes I would not advise you to go upon 
the principle of attempting to buy experience at the 
expense of your clients, I would say to you that you 
must not be cast down because things which older men 
do easily, and as if by instinct, are difficult and trouble- 
some to you. They have had their days of difficulty 
and inexperience, and you must go through yours. No 
books, no lectures, can remove that stile from your 
path. 

I should like for your encouragement to prove to you 
that I am not wide of the mark in expressing an 
opinion that the knowledge necessary for examining 
intelligently an abstract of title is capable of being 
attained without any vast amount of difficulty. Upon 
the subject of the verification of an abstract to which I 
have been referring, there is a short dissertation in the 
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first volume of Mr. Charles Davidson's book (a), which 
contains, in the compass of rather less than eight pages, 
an invaluable store of information. You will there 
find mentioned a number of classes of documentary steps 
in a title, any one of which might be presented to you 
to-morrow if you were examining an abstract, and as 
to which we are there informed, upon the authority 
of judicial decisions to which we can turn if we please 
for ourselves, in what way the vendor ought to prove 
them to us. We learn, for instance, that Copyhold As- 
surances should be proved by copies of the Court roll 
signed by the steward — Fines by the chirograph or an 
exemplification under the seal of the Court, or an 
examined copy — Proceedings in Courts of Law and 
Equity by certified copies under the seal of the Record 
Office — ^Awards under the Copyhold Enfranchisement 
Acts by copies or extracts purporting to be sealed or 
stamped with the seal of the Commissioners — and so on 
as to many other special classes of documents. 

I do not say that when you have mastered these 
eight pages you have nothing more to learn : on the 
contrary, in Mr. Dart's book, which as you are aware is 
a Treatise, and not, like Mr. Davidson's, a book of 
Precedents, interlarded with introductory matter here 
and there, you will find some eighty odd pages devoted 
to the same subject. But that you will get a great 
deal of most valuable knowledge, even from those eight 
pages, I do unhesitatingly assert. 

Midway between the requisitions which may be 
properly insisted upon in the interests of a purchaser, 
and those which are precluded by the general law, or 
by express stipulation, comes a class of requirement 
which often occasions embarrassment to a purchaser's 
solicitor, and as to which it is difficult — indeed, I think 
practically impossible — to lay down any broad general 
rule. I refer to those points as to which a vendor puts 

(a) Davidson's Precedents, 4th ed., vol. i., pp. 660 — 557. 
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himself by stipulation in a pofiition to say, '* You are 
quite welcome to press for this piece of evidence, or 
the concurrence of this person in the Conveyance, or 
whatever it may be, but your client will have to bear 
all the expense." I have indicated in an earlier 
Lecture (a) the view ' which I venture to hold that 
there is a great tendency to bear unfairly on pur- 
chasers in Conditions of Sale, and in nothing does this 
view more strongly impress me than in the custom of 
throwing on a purchaser the vendor's expenses of doing 
some act really necessary for completing the title of the 
latter. But we must deal with things as they are, and 
the point which I am upon now is the responsibility 
cast upon a purchaser's solicitor of deciding in the 
interests of his client whether or not to call for some 
evidence or concurrence of parties, where the expense 
of doing so will have to be borne by the purchaser. 

I will illustrate what I mean by the very common 
instance of a condition which says that the purchaser 
is to accept such evidence of identity as may be afforded 
by a comparison of title-deeds with the description in 
the Particulars, and by a declaration of identity to be 
furnished, if required, at the purchaser's expense. Now 
in such a case as this, if the description does not tally 
very closely, you would call for the declaration almost 
as a matter of course, because the expense of it will be 
inconsiderable, and its value as a question of title may 
be very great. But shift the scales a little in your 
minds — ^let us imagine some instance in which the 
purchase-money is very small, and expense a matter of 
great consideration to your client, and the question, we 
will say, whether some person's concurrence shall be 
required in the conveyance for whom the vendor's 
solicitor does not act, and on whose behalf the con- 
veyance would have to be approved at your client's 

(a) AtUCj p. 87. 
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expense — what should be your line of conduct ? I can 
only answer that question by saying that each case 
must stand on its merits, and that you must^ with 
or without the guidance of counsel, as the case 
may be, weigh the expense on the one hand, and the 
materiality of the particular point as a question of 
title on the other hand. The datum must be a good 
title — not necessarily the very best title in the world, 
but a title reasonably free from anything like a sub- 
stantial objection. And it will be your primary duty 
to see that your client gets a good title. It will not 
profit him one whit to save a £10 note in expense 
when he buys, if he finds a few years afterwards, per- 
hapSy when he wants to sell, that his title is so de- 
fective in some point which that outlay of £10 would 
have cured, but which by reason of events which have 
since happened — such as the death of some person aui 
juHs, and the substitution in his place of infants or 
others under disability — can only be cured now, if at all, 
at infinitely greater trouble and expense. And there- 
fore you will have to ask yourself the question, " Is 
" this a matter of substance ? Will my client have a 
good marketable title without the doing of this act, 
the expense of which, if it be done, must be borne by 
" him ? " And it is upon the answer to such a question 
as this that your course of action must depend. 
Solicitor and I need hardly point out to you that in ninety-nine 
cases out of a hundred the point will be too technical 
for your client to understand, and as it is the tendency 
of our nature to think that what we cannot understand 
is probably rubbish, he may veiy likely not bless you 
for coming to a conclusion of which the immediate, and 
as far as he is able to gather, the only result is to 
increa.se his outlay. But of this you may be assured, 
that if you allow yourself to be influenced by your 
client's indisposition to incur additional expense, which 
might in your judgment have made the difference of 
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Lis having a good instead of a bad title, it is highly im- 
probable that he will take that circumstance into 
account as affording you the least justification at a 
future day when harm has come of it I am not 
inventing any imaginary class of client in saying that, 
but simply giving you the every-day experience of 
practice. Purchasers expect to be kept straight by 
their solicitors, and a good many of them, if it costs 
much to keep them straight, expect also to be allowed 
the British privilege of grumbling, and to hold their 
solicitors morally responsible for all the Acts of Parlia* 
ment that ever were passed. But we must do our duty 
in the best way we can, and in doing it the risk must 
needs be run of giving offence to unreasonable clients by 
subjecting them unavoidably to some expense in order 
to attain an object which they cannot appreciate. 

A few words in conclusion as to the reception which Duties of 
should be given by a vendor's solicitor to requisitions SoUcitor as to 
on his client's title. RequiaiUons. 

And first, it is hardly needful for me to say that it 
will be the duty of the vendor's solicitor in all ordinary 
circumstances to decline to answer any requisition 
which is precluded either by statute or by contract. I 
say in all ordinary circumstances, because I do not 
myself consider that when a question is asked which is 
not unreasonable or captious, and which can easily and 
simply be answered, a vendor's solicitor is acting quite 
fairly or courteously, or sometimes wisely in his client's 
own interests, in declining absolutely, as a matter of 
course, to answer it, merely because the purchaser can 
be prevented from pressing the inquiry. Mr. Dart (a) 
puts the matter in this way: — 

" It perhaps seldom happens, upon the perusal of an 
" abstract, that the purchaser's advisers confine their 
*' requisitions within the strict limit of their client's 

(a) Dart on Vendors, 5th ed., p. 428. 
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" rights, or within the limits prescribed by the Con- 
" ditions. Points which could not perhaps be absolutely 
" insisted on, but which are yet of real moment, may 
" often, if urged, be conceded either from courtesy, or as 
" the price of the purchaser's relinquishing requisitions, 
" which, although capable of being enforced, are yet of 
" less practical consequence." 

With regard to Requisitions on Title, to the making 
of which you find that you cannot object on behalf of 
the vendor, it will be necessary in dealing with them to 
take a variety of considerations into account. If a 
complete answer is ready to your hand, the matter is of 
course simple enough ; but if that is not the case, and 
you find that the requisition, though not really affecting 
the title in substance, cannot be satisfactorily answered 
at all, or without putting your client to considerable 
trouble and expense, your duty will be to use all your 
arts of persuasion to induce the purchaser to waive the 
point, and you will probably be wise to commence 
operations by returning an answer, meaning very little 
perhaps, but looking as much as possible as if it meant 
a great deal. I have seen a good many answers to 
which that description applies, as I have no doubt that 
you will ; and I have sometimes known them to be 
received with scorn, and have sometimes observed them 
to carry conviction to the bosom of a purchaser's 
solicitor. 

Failing the success of this innocent device, it will 
only remain to call to your aid the qualities of tact and 
discretion, and to do your best for your client, and I 
need hardly say that the question whether the pur- 
chaser is or is not eager for his bargain, and whether 
his advisers are or are not open to reason and persuasion, 
will of course be material elements for you to take into 
account, 
Condosion. J have now exhausted the exceedingly brief and im- 

perfect sketch which I have presented to you of the 
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subject of this Lecture ; and when I look back upon 
what I have written, I am oppressed with a sense 
of discouragement in the knowledge that I have left 
unsaid a very great deal, and have said veiy little. But 
I have reached the limit of my tether, and must needs 
close the Lecture. I do so with the expression of a 
hope that you will all follow up manfully for yourselves 
the road of which I can only hope to have in some 
faint degree assisted you to understand the sign-posts. 
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Haying dealt in my fourth Lecture with the subject 
of title, I now propose to treat of the preparation and 
perusal of the Conveyance by which the legal ownership 
of the subject-matter of sale passes from the vendor to 
the purchaser. 

The task of preparing the draft of this instrument Conyeyance 
falls by invariable custom to the purchaser's solicitor, ri!li®** ^'®" 
and it may be taken as a rule admitting of but few Babmitted. 
exceptions that the draft is not submitted for the 
approval of the vendor's solicitor until the purchaser's 
solicitor is satisfied that the title may be accepted. 
The exceptions only occur— or at all events they only 
should occur — ^where time is of great importance, and 
the points not disposed of on the title are not of vital 
moment ; and in such cases it is important to bear in 
mind that the draft should always be sent to the 
vendor's solicitor expressly * without prejudice ' to any 
unsatisfied requisitions on the title. I need hardly, 
perhaps, observe that the fact of sending the dridTt 
Conveyance in this way — however carefully the act 
may be guarded — is a tolerably sure indication to the 
vendor's solicitor that the title will be accepted, and is 
not calculated to make him very zealous in disposing of 
the remaining requisitions ; and for this reason, if for 
no other, I do not recommend you to adopt that course 
when acting for a purchaser, unless for a substantial 
reason. 

We will assume then for oiir purpose that, acting for 
a purchaser, you are satisfied with the title deduced. 
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and that the duty devolves upon you of preparing the 
draft of an appropriate Conveyance. And having 
reached that stage, I think we may usefully devote a 
few minutes to the general considerations which sur- 
round the act of preparing conveyances and kindred 
instruments. 
Draftsman- You are entering upon the practice of our profession 

veiSinoM^^' ^^ ^ period almost of revolution in the history of drafts- 
manship. Fifty years ago it was considered necessary 
when a purchaser paid JB500 to a vendor, to state in the 
Conveyance which mentioned that circumstance that 
the £500 was lawful money of Great Britain and 
Ireland, and that it was in hand well and truly paid, 
and the vendor, not satisfied with merely acknowledging 
that he had received the money, could only relieve his 
feelings by going on to release and discharge the pur- 
chaser, his heirs, executors, and administrators, for ever 
by those presents, from an obligation which the vendor 
had already admitted to have been discharged. What 
other money it could have been, in the case of a deed 
made here, but lawful money of Great Britain and 
Ireland, and how anybody can pay money to anybody 
else without paying it well and truly, and why it should 
have been considered necessary to refer to the vendor's 
hand, and what possible release the purchaser could 
have required for any practical purpose other than that 
involved in the vendor's mere acknowledgment that he 
had received the money, fortified as it would have been 
by his signature to a receipt endorsed on the deed : 
these are mysteries which I will not pretend to solve, 
but I mention them as characteristic examples of a 
school of draftsmanship very generally in vogue down 
to a comparatively modern date. It is even now not 
quite extinct, but it is rapidly passing away, and has, 
I think, received its death-blow from the Conveyancing 
and Law of Property Act, 1881. I do not hesitate to 
say that in draftsmanship there is in these days a very 
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strong and preponderating feeling in the direction of 
conciseness ; and for my own part I am glad that it is 
so. I see no reason why, in conveyancings we should 
not say what we mean without wrapping up the main 
idea which we wish to express in a flood of synonyms, 
and excrescences of language. 

Briefly then, your general aim as draftsmen should, I 
think, be to discard unnecessary and redundant phrase* 
X)logy, and to walk by the light of legislative provisions — 
upon some of which I have already had, and upon others 
shall yet have, occasion to comment in the course of my 
Lectures — which will enable you in many cases with 
safety to your client to omit clauses hitherto in common 
use. 

I would add to this part of my subject one warning 
which I am particularly anxious to impress on you. Do 
not make use of old books of precedents or old drafts 
for purposes of actual drawing, unless it be to hunt 
down some special clause or power which you cannot 
find expressed elsewhere. It is most important for you 
in your student days, when you are imbibing the rudi- 
ments of conveyancing, to familiarise yourselves with 
the framing of instruments as they are, to take advan- 
tage of the skill and experience of writers who have 
altered the old order of precedents so as to fit them 
to a new era of conveyancing. Great changes have 
taken place, and it would be as false a step if you 
were to attempt to use now the conveyancing materials 
of a by-gone day for purposes of draftsmanship as it 
would be to endeavour to derive your knowledge of 
some great machine, of the working of which you had 
need to become a complete master, from a specimen of 
it constinicted before it had been altered and modernised 
in a hundred different ways. 

In dealing with the earlier stage of Conditions and 
Contracts (a), I spoke to you of the right use of prece- 

(fl) Antef pp. 48 et teq. 
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dents, and of the point of view from which the task of 
drawing should be approached. I will not repeat here 
what I then said, but in connection with the prepara- 
tion of Conveyances I will ask your close attention to a 
few general rules, for which I am indebted to Mr. Charles 
Davidson's work (a), and with which you may, I thinks 
with great advantage store your memories. I am the 
more encouraged in that hope because I noted them 
down a good many years ago myself, and simple as 
they are, I have often found them assist me in getting 
at the root of what have seemed at first to be knotty 
points in drawing. 

(1.) Before a draft is begun the whole design should 
be conceived. 

You cannot possibly prepare a coherent logical draft 
without having a settled design in your mind when 
you begin, and will be met with cross-roads at every 
turn. 

(2.) Nothing should be omitted or admitted at 
random. 

To leave out nothing material and insert nothing 
immaterial is, to my mind, the grand secret of good 
draftsmanship, and I venture to think that it is a secret 
within the grasp of every one of you. Practice and 
experience will, of course, render it easier to you to 
act on the maxim as time goes on, but that you can 
acquire with no great eflfort the right habit of mind for 
bringing it into play, I make no doubt whatever. Let me 
remind you of that instance which I gave in my fourth 
Lecture, of the abstracting of a power of sale (6), and 
apply it to the recital of such a power in a draft Con- 
veyance. The faculty needed for putting you on in- 
quiry to satisfy yourselves from the later deeds whether 
the power was exercised or not, and for determining 

(a) See Davidson's Precedents, 4th ed., pp. 20 — ^29. 
(ft) ArUe, p. 119. 
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thereupon whether the power should be recited fully or 
shortly or not at all, is not that of genius or even of 
profound legal knowledge — ^though, &s I said before, 
you cannot get on in your profession without legal 
knowledge — ^but simply the habit of discriminating 
thought which makes a practitioner ask himself, "Should 
" this be inserted or not ? Does it lead to anything? 
'' Does any later fact turn upon it ? Will its insertion 
" in any way tend to the symmetry or completeness of 
my draft ? Is it or is it not material for my pur- 
pose?" 

Well, then, the third rule is — that the order of the 
draft should be logical and consecutive. 

This flows directly from the second rule, and is too 
obvious to need comment. It applies more particularly 
to the recitals, each one of which should fit in naturally 
in point of date and of the fact stated with that which 
precedes and follows it. 

The fourth rule is — that ordinary technical forms and 
language should be employed. 

This, again, is too clear to need special observation, 
but to the student, perhaps, it presents more difficulty 
than any of the othei*s, because its application neces- 
sarily implies that familiarity with the technical terms 
of conveyancing which comes only by the aid of practice 
and memory. The copying — I fancy in my mind's eye 
that I see some of you wince at the word, but, believe 
me, more things are wrought by copying than most 
articled clerks dream of — the copying of approved drafts 
and the studying of their contents will help you over 
this stile in the best way that I know of, and if you 
bring industry and patience to bear upon the pursuit 
of this most necessary acquirement, it will not be long 
before you have at your fingers' ends the technical 
terms which are to experienced conveyancers as familiar 
as household words. 

L 2 
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The fiftL and last rule is—that the language used 
should be precise and accurate. 

The use of inaccurate language in di'aftsmanship has 
before now had the effect many a time of bringing a client 
into litigation over a question of the construction of a 
deed, which might have been avoided by the exercise 
of the most ordinary care in precision of expression. 
The fault springs generally, I think, from one or other 
of two causes — simple carelessness, or an utterly mis- 
taken impression that if a sufficiently large flood of 
words is used, the truth must needs float about some- 
where on the top of it. I heartily commend to you the 
avoidance of a loose slip-slop way of expressing your 
meaning. Let every line you write down be. accurate in 
fact, and flt in consistently with the rest of the draft. 

We will now turn from the general to the particular, 
and may, perhaps, most conveniently do so in the shape 
of considering briefly as to each part of a Conveyance 
the duties of the purchaser's solicitor who prepares it, 
and then the functions of the vendor's solicitor with 
regard to the perusal and approval of the draft as a 
whole. 

The component parts of a Conveyance may be stated 
broadly for my purpose as falling under the following 
heads : — 



I. The Parties. 
II. The Eecitals. 

III. The Operative Parts, including the Habendum. 

IV. The Covenants, whether expressed, or whether 
implied under the Conveyancing and Law of Property 
Act, 1881, in the manner which I shall explain later on. 



1. The 
Parties. 



First, The PaHies, 

The general rule to keep in your mind at starting is, 
that all persons from whom anything is to pass, or who 
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are to enter into any engagement, should be parties to 
the Conveyance. 

I wish I could give you as clear and intelligible a 
rule as to the order in which the parties to a Convey- 
ance should be classified, but it is beyond my power to 
do so. It is just one of those things which defy any 
comprehensive definition by reason of the infinite 
variety of the circumstances which bear upon each 
case ; but it may, perhaps, comfort you to know that in 
practice it is a matter which you. will soon find your- 
selves easily able to deal with. When you have once 
thought out the scheme of your draft, and considered 
what interests have to pass, and from whom to whom, 
the order in which the parties may most appropriately 
be marshalled will speedily present itself to your 
minds. 

Some few hints, however, I may perhaps usefully 
give you upon points established by authority or settled 
practice. 

(1.) The conveying parties should come before the 
parties to whom the Conveyance is made, and convey- 
ing pai*ties having the legal estate before other convey- 
ing parties, and persons having partial or temporary 
interests before persons having the whole ultimate 
interest. 

(2.) Every person having a separate interest should 
be of a separate part, and all persons having a joint 
interest should be of the same part. In a Conveyance 
by joint tenants, for instance, you would put them all 
together as parties of one part, while in the case of 
tenants in common the converse rule would apply. 

(3.) A husband and wife are always of one part in 
Conveyances and, I may add, in all other instruments 
saving the significant exception of a deed of separa- 
tion. 

(4.) A wife is never made a party to a deed without 
her husband, except ih deeds which relate to property 
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settled to her separate use, as to which she is treated as 
2k feme sole (a). 
Joinder of Questions frequently arise in practice and occasionally 

'^*^^*^* have to be brought into Court for decision as to whether 

this or that person is a necessary party to the Convey- 
ance. The advisers of purchasers, if not precluded from 
doing so by stipulation, sometimes carry their require- 
ments very far in this respect, and have it in their power 
to put the vendor to a good deal of trouble. I need 
hardly say that this is a matter not admitting of any 
general definition beyond the obvious truism that a pur- 
chaser, in the absence of express agreement, is entitled 
to require the vendor to procure the concurrence of all 
parties necessary to give him the full benefit of his 
contract; and to this I may add that it is often de- 
sirable in a purchaser s interests to obtain, if po3sible, 
the concurrence as parties of persons from whom nothing 
moves by the deed, and whom the vendor cannot, per- 
haps, be compelled to join, for the purpose of aflfect- 
ing them with notice of its contents, and of preserving 
evidence of that fact. In this, as in so many other 
duties of a solicitor^ the exercise is needed of tact and dis- 
cretion, to require firmly the joinder of all really neces- 
sary parties, and to push as far as you reasonably may a 
request to have the concurrence of any person whose 
joinder cannot be insisted upon, but whose presence as a 
party may be of substantial advantage in the purchaser's 
interests. And conversely, when acting for a vendor, 
the same qualities are needed to guide you in meeting 
the purchaser's wishes to the limit of that which he 
may enforce, and beyond that to go only so far, if at all, 
and upon such terms as to the expense entailed by doing 
so, as may be reasonable and right. I am as far from 
counselling you to approach these subjects from the 
point of view that a vendor should refuse everything 

(a) See Davidson's Precedents, 4th ed., vol. i. pp. 38 et seq. 
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asked by a purchaser because, and only because, to 
borrow an expression from Shylock, ' it is not in the 
' bond/ as I am from advising you to budge one inch in 
the direction of going beyond the terms of the contract 
to meet an unfair or frivolous requirement. 

Secondly, The Recitals. n. The 

The recitals of a Conveyance are certainly the 
most delicate and difficult part of the deed, and, from 
the nature of things, you must expect to find that 
precedents will afford you less assistance in the task 
of preparing them than in any other part of the 
draft Conveyance, because they necessarily vary far 
more than the more formal though by no means less 
important parts of the deed. 

Now to begin with, it is not always necessary to have 
any recitals at all. If A., being seised in fee, sells that 
estate to B., recitals may in general be dispensed with. 
Indeed, in a certain narrow sense, they cannot ever 
be said to be actually necessary, inasmuch as if all 
necessary parties concur in passing the property to 
the purchaser, the latter will acquire a title to it 
none the less because the Conveyance is without 
recitals. But if the property is vested in several 
persons for separate estates — life interests and estates 
in remainder, for example — or is subject to mortgages, 
it is practically almost necessary in the purchaser's 
interest to lead up to the operative part of the deed by 
recitals showing the several interests of the parties. 

There is another point of view not to be lost sight of Value of 
in considering the necessity or expediency of intro- ^dence*^ 
ducing recitals into a Conveyance. It has been a long 
established habit in conveyancing practice to attach 
special significance to the value of recitals in a deed as 
evidence of the facts which they state, and to require 
purchasers to accept such evidence as conclusive ; and 
in the first section of the Vendor and Purchaser Act, 
1874, and the third section of the Conveyancing and 
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Law of Property Act, 1881, this practice has received 
very strong countenance, and has been largely extended 
to cases in which no express stipulation is made on 
the point So far, indeed, has this gone, that in a 
case of Bolton v. The London School Board (a), a 
recital in a Conveyance more than twenty years old, 
that the vendor was seised in fee-simple, was held 
by the late Vice-chancellor Malins to be sufficient 
evidence of that fact, and to preclude the purchaser 
from calling for a prior abstract of title, except so far as 
the recital should be proved to be inaccurate. This 
had the startling effect of precluding the purchaser 
from calling for the forty years* length of title laid down 
by the very same Act as being the proper period for 
which it should be deduced to a purchaser. Of this 
decision Messrs. Wolstenholme and Turner observe (&), 
and, if I may venture to say so^ I quite agi*ee with 
them, that it seems open to question, as having the 
effect which I just pointed out. But even if that case 
be overruled the fact remains that recitals play a most 
important part in the evidence by which a chain of 
title is proved, and that, apart from other reasons, it is 
often to the interest of a purchaser that they should be 
inserted, but within reasonable limits, both as to their 
length and as to the dates and events covered by 
them. 

Two classes of recitals may be made use of in Con- 
veyances, and, for that matter, in all instruments into 
which recitals are introduced. The first class is re- 
Historical presented by recitals of what I may call a historical 
Becitals. character, those which explain how the vendors come 
to be the vendors, and where distinctive interests are 
possessed by different vendors what those interests are ; 
and the second class furnish the connecting link be- 
tween the first class of recitals and the operative part of 

(a) L. R. 7 Ch. Div. 766. 

(h) Wolstenholme & Turner^s Conyejancing Acts, 2nd ed., p« 7« 
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tbe Conveyance, by showing the why and wherefore of 
the instrument. 

With regard to the first class of recitals it is often a 
difficult matter — ^and necessarily more difficult to an 
inexperienced than to an experienced draftsman — to 
select the starting-point and determine how far back 
the narrative shall be carried. The best guiding prin- 
ciple of which the subject permits, is, I think, that laid 
down by Mr. Charles Davidson (a), viz., that recitals in Within what 
Conveyances on Sales should be confined to such confined, 
matters as are required to elucidate the existing con- 
dition of circumstances, and the estates and interests 
and intentions of the parties, excluding such as are 
merely matters of title, or, like the Probate of a Will of 
real estate, or the mention of places of baptism, 
marriage, and burial, irrelevant. 

With regard to these matters, which are described 
both by Mr. Davidson in the passage which I have just 
read, and by Mr. Dart in his book on Vendors and Pur- 
chasers, as being irrelevant, the last-named writer makes 
a curious suggestion, which has, so far as I am aware, 
been consigned to oblivion. He points out (6) that 
while clearly irrelevant, they are yet calculated to save 
trouble upon future investigations of title ; and in that 
connection he suggests that their purpose may be well 
answered by a memorandum endorsed on the deed, and 
signed by the parties conversant with the facts. It appears 
to me, with all possible deference to the eminent writer, 
that in the first place it might be a very troublesome 
matter to carry out this suggestion in practice, and in 
the second place, that even if such a memorandum were 
m^e use of, still, forming as it would no part of the 
insti*ument itself, it would lack that value as matter of 
evidence which by universal consent is attached to 
statements in recitals forming part and parcel of the 

(a) Davidson's Precedents, 4th ed., vol. i. p. 46. 
(ft) Dart on Vendors, 5th ed., p. 518. 
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Conveyance. In saying that, however, I am not ad- 
vocating the practice of introducing irrelevant recitals 
into Conveyances ; on the contrary, I think that they 
should, generally speaking, he discouraged, as subver- 
sive of the logical consistency of the draft. 

There is one observation upon these narrative recitals 
which you may with advantage bear in mind. It is, I 
think, a sound and approved rule, that there is greater 
need to recite, and sometimes to recite fully, documents 
which will not be handed over to the purchaser on 
completion than is the case with documents which are 
to be given up to him. The reason for this is obvious, 
and is traceable to the same principle, to which I have 
already drawn your attention, of treating recitals in 
deeds dated twenty years since as conclusive evidence 
of the facts which they state. By placing on record a 
full recital of an instrument not delivered over to 
your client the purchaser, you will practically build up 
evidence of the contents of the recited instrument which 
in process of time will make it a matter of comparative 
indiflference whether the production of the document 
recited can be procured or not. 

The chronological arrangement of recitals is almost 
always the best. There are occasional instances in 
which successive groups of recitals may more con- 
veniently and logically follow each other without re- 
ference to order of date, but of this plan it has been 
truly said by Mr. Davidson (a), that in the majority of 
cases it fails, and leads to confusion. He adds that 
while an experienced draftsman may trust to his own 
tact for indicating the occasions on which he may ad- 
vantageously lay aside the order of date, for the young 
practitioner adherence to that order is the only safe 
rule. You will not be oflFended if I class you for the 
present among those to whom adherence to that order 
is the only safe rule. 



(a) Davidson's Precedents, 4th cd., v^l. i. p. 48. 
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Where brevity is desired, or the limitations are long Keciting 
and complicated, the plan is frequently adopted of ^truments. 
stating in a narrative recital the eflfect or result of 
some instrument or succession of instruments, instead 
of reciting the instrument and letting it speak for 
itself — a recital, for instance, that under or by virtue 
of a certain instrument specified, the estate was assured 
subject to preceding estates, which have since de- 
termined, or failed to take effect, to the use of A. and 
his heirs. This expedient is not, however, approved of 
by well-instructed conveyancers. In the first place 
the draftsman takes upon himself the responsibility of 
construing the recited instrument, instead of merely 
stating its substance. Perhaps you will think that 
rather a timid sort of objection, and characteristic of 
the mantle of extreme caution in which conveyancers 
are apt to wrap themselves up ; but behind it lies a more 
substantial one, which is, that by tliis method the recital 
fails to answer the important purpose of preserving a 
narrative of the events on which the title depends. 
You will readily see that it is a much stronger thing 
to ask a future purchaser to believe that the effect of 
an instrument has been correctly interpreted in a 
recital than it is to require him to assume that its 
contents have been truly stated. Upon the whole I 
think you may lay it to heart that if you cannot con- 
veniently recite the facts fully, you should lean rather 
in the direction of omitting recitals altogether than of 
stating the result of the facts. 

I mentioned to you a second class of recitals which introductory 
immediately introduce, and are explanatory of, the ^®°^**^^- 
operative part of the Conveyance. 

In framing these recitals the great point above all 
others to bear in mind is that they should be in 
harmony with the operative part of the deed. The 
importance of adhering to this rule is referable to the 
principle of Equity by which recitals are permitted in 
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certain circumstances to restrain or vary tlie effect of 
the operative parts of the deed. 

The case of Jenner v. Jenner (a) furnishes a strong 
illustration of this. In that case a Settlement recited 
that, by virtue of divers assurances, certain specified 
properties '' and all other the freehold hereditaments in 
" the County of York thereinafter expressed to be 
*^ appointed and released " were limited as the settlor 
should appoint, and then to him in fee. By the 
operative part the settlor appointed and released the 
specified properties and all other his freehold heredita- 
ments in the County of York. It was held by Vice- 
Chancellor Wood, that an estate in that county of 
which the vendor was seised in fee, bat not under the 
specified instruments, did not pass. The Yice-Chan- 
cellor in his judgment expressed himself as being quite 
satisfied upon the authorities, that where there is a 
manifest discrepancy between the recital and the Con- 
veyance, the recital being clear as to what was intended 
to be conveyed, and the Conveyance going beyond the 
recital, the Conveyance would have to be restricted. 
And in another part of his judgment he said, " The 
*' general principle is, that you must look at the object 
*' and intention of the parties." 

You will readily see from this the paramount im- 
portance of taking care that the recitals are consistent 
with the operative part and vice versd — cmd I may just 
pc>int out to you, that assuming the recital in that case 
of Jenner v. Jenner had not represented, and that the 
operative part had represented, the real intention of 
the parties — that the recital had in fact been inaccurate 
— the strong probability is that justice could only have 
been done in the way of upholding the operative part, 
-as the result of conflicting evidence and costly litigation 
between the parties. 



(d) L. R. 1 Eq. 361. 
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Thirdly, we come next to the operative parts of the l". Opera. 
Conveyance. 

These generally commence, as you are aware, with a 
reference to the agreement to which the Conveyance 
gives effect, and next express the consideration. Then 
come the operative words, after them the Parcels or 
description of the property dealt with, and then the 
Habendum which concludes the Witnessing parts. 

As to the consideration, I need only say that it is the The Consl- 
aim of an efficient draftsman to state it with clear- ^®^*^'^°* 
ness and precision, and that the importance of doing so 
has become greater than ever since the Conveyancing 
and Law of Property Act of 1881 came into force, inas- 
much as by the 54th section of that Act, the receipt or 
acknowledgment by the vendor in the body of the deed 
has been made a sufficient discharge to the person 
paying it, without any further receipt being endorsed 
on the deed. I shall have more to say as to the receipt 
for the consideration money in my next Lecture, when 
we come to the stage of actual completion. 

With regard to the operative words, you will find in OperatiTe 
all deeds prepared at any distance of time from the ^^^^' 
present day, and even in some of quite modem date, a 
tendency to use a great number of them. In passing 
freehold hereditaments, for instance, such expressions 
as these would be piled up together in a heap : *' grant, 
bargain, sell, alien, release, and confirm.'' The origin of 
this has been traced by Mr. Davidson, in his work (a), 
to two supposed causes, of which the first is certainly 
not calculated to soothe the vanity of the draftsman, 
while the second is equally void of flattery to those 
on whom the task devolves of examining engrossments 
of Conveyances. He says, that this multiplication of 
useless expressions probably owed its origin to the want 
of knowledge of the true meaning and due application 

, (a) Davidson's Precedents, 4th ed„ vol. i, p, 71. 
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of each word, and a consequent apprehension that if 
one word alone were used a wrong one might be 
adopted and the right one omitted y and that to this 
something must be added for carelessness and the 
general disposition of the profession to seek safety 
rather in verbosity than discrimination of language. 
That is the first reason. The second, I am bound to 
say Mr. Davidson does not personally father, but ex- 
presses as follows (a) : — " It Las also been argued that 
'' several words should be used because in engrossing 
" the instrument a single word may be accidentally 
" omitted — a very good reason for care in engrossing 
" and examining the engrossment, but not for multi- 
" plying unnecessary words." 

Now I have referred to this habit of multiplying 
operative words, and to the condemnation which 
it has received from Mr. Davidson, as it has also 
from every well-instructed conveyancer of our 'day, 
because, although, if you take up a book of Precedents 
published recently, or a modern Conveyance drawn by 
a competent draftsman, you will not find any en- 
couragement to fall into the trick, yet it will be your 
lot and mine, almost whenever we examine titles for 
many years to come, to have to wade through a number 
of instruments sufficiently elderly to be stamped with 
the impress of excessive verbosity of language, and you 
might very naturally have a tendency to suppose — 
as I confess that when an articled clerk I certainly 
supposed — that in a part of a Conveyance so important 
as the actual operative words no one would thfnk of 
seriously inserting words having about as much practical 
meaning and use as if a list of the Plays of Shakespeare 
were written after the word * grant;' and from" this 
student's faith in the acts of those who have gone before 
would naturally spring a tendency to lean, probably 

(a) Davidson's Precedents, 4th ed., vol. i. p. 71, note (c). 
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without knowing it, in the direction of the same solemn 
nonsense, and to feel that a deed in which one word is 
used where in older deeds you have seen ten or twelve 
to be inserted has something bare and possibly even 
deficient about it. I have endeavoured to rid your 
minds of any such feeling, by showing you that the 
habit of multiplying operative words had no more 
creditable origin than ignorance, carelessness, and a 
habit of using words for the sake of using them. I am 
afraid it must also be admitted that the custom is in 
some measure traceable also to a preposterous system 
(upon which I am happy to say that a great inroad has 
been made by the Solicitors' Remuneration Act, 1881 (a), 
and the Bules issued under it) of remunerating the art 
of draftsmanship by reference to the length of the 
instrument and to no other consideration whatsoever. 

Having so far cleared the way, I should like to 
impress upon you what are the appropriate operative 
words to pass estates in land. 

First and foremost comes the word 'Grant,* which 'Grant.' 
may be stored up in your minds as the proper 
technical word of Conveyance of every freehold estate 
in hereditaments whether corporeal or incorporeal. It 
is true that Section 49 of the Conveyancing and Law of 
Eropei'ty Act, 1881, says in so many words, that the 
word * grant * is not necessary in order to convey tene- 
ments or hereditaments corporeal or incorporeal, and in 
so saying the section is only declaratory of what was 
already good law when the Act was passed ; but, none 
the less, it still is the proper technical word to use. 
We are not considering, you will remember, with what 
langu£^e an imperfect deed may succeed in scraping 
through, but what is the right word for a draftsman 
to make use of. 

I ought, however, in speaking so positively of the 

(a) 44 & 45 Vic. c. 44. 
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word 'grant/ to make a reservation in favour of an 
operative word which has sprung into existence with 
the Conveyancing and Law of Property Act, 1881, and 
has received a warrant of approval under that statute 
by being made use of in the forms of deeds scheduled 
to the Act. I mean the word * Convey,* which you will 
find as replacing the word ' grant,' in those authorised 
forms, and also in the Precedents appended by Messrs. 
Woktenholrae & Turner to their work on the Act. 
This word 'convey' may in your time come to elbow 
out the word ' grant ' altogether, and I certainly cannot 
for a moment say that you will be doing wrong in using 
it, but I confess to a partiality for the word 'grant,' 
and I give it the first place on account of its having 
been long in use, and of its having possessed, at all 
events formerly, a special meaning not shared entirely 
by any other word used with the same object. 

Well, then, there is the word 'Confirm.' Strictly 
speaking, this word is appropriate only where there has 
been a previous Conveyance to the same grantee, and 
such Conveyance is intended to be actually and literally 
confirmed for any reason. The word has in practice, 
however, frequently been made use of in Conveyances 
by beneficial owners, as distinguished from trustees or 
mortgagees, and in that way has acquired a certain 
status; but it possesses no virtue when used in any 
circumstances other than those which I have just 
indicated, and I am much mistaken if in the school of 
draftsmanship which is now rapidly replacing the 
old order of things it will not before long come to be 
rarely used. 

There are some few operative words which should be 
used where the grantees bear particular relations to 
each other. Thus the word 'release' is the proper 
word to express the Conveyance of a remainder or 
reversion to the person in possession, and hence, when in 
former days the ordinary mode of Conveyance was by 
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the two instruments, a Lease for a year followed by a 
Release, this word ' release ' was the commonesl word of 
assurance. 

Then, again, the words " bargain and sell *' are appro- " Bargain 
priate — and only appropriate — in the case of a Baigain 
and sale operating under the Statute of Uses, or as an 
execution of a Common Law authority, such &s an 
exercise by executors of a Power to sell real estate. 

Coming to leasehold interests, there is only one word " Assign,*' 
really appropriate — the word "assign," — though with 
this is occasionally, but not necessarily, coupled the 
woi*d " confirm " in cases similar to those in which the 
same word is coupled with the word grant in convey- 
ances of freehold estates. 

In conclusion upon this point, I would say, that 
while it should be your aim to use appropriate opera- 
tive words, they do not now possess the magic which, 
perhaps, was once thought to attach to them. Indeed, 
more enlightened views began to assert themselves 
some time before the recent Conveyancing Acts, if I 
may judge from this expression in a passage written a 
great many years ago. 

" The judges of late years have had a greater con- 
" sideration for the passing of the estate, which is the 
" substance of the deed, than the manner how, which is 
" the shadow." (a). 

The next portion of the Conveyance which we are 
considering under the classification of the Witnessing 
parts will be the * Parcels,' or description of the property The Parcels. 
conveyed. 

These, as you have no doubt seen, are usually inserted 
either in the shape of a detailed description, or by 
reference to a schedule or to one of the other operative 
parts of the deed. In some cases, however — of which 
by far the most common and important is that of the 

(a) 3 Lev. 372. 

M 
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assignment of leaseholds — ^the parcels are described in 
the recitals, and subsequently referred to as the 
' premises.' 

I cannot say much usefully in the compass available 
to me as to the Parcels, nor is the subject an inviting 
one to deal with in a Lecture, but there are just a few 
observations which may be worthy of your attention. 

In the first place the custom, which is a growing one, 
of inserting the parcels in a Schedule is, I think, where 
they are of considerable length, a great improvement 
upon the plan of flooding the body of the deed with a 
description of the difierent parts of the property and 
their various measurements. 

The Schedule, or the description in the body of the 
deed as the case may be, is often supplemented by a 
map, but while expressing approval of this as a con- 
venient course Mr. Dart appends to his approval a 
caution which I will give you in his own words, and 
which I have frequently seen disregarded (a) : — 

** Care should however be taken in using a plan to 
" have either a substantive description of the property 
'* in the body of the deed, or in the Schedule, so as to 
*' let the plan be merely in aid and explanation of this 
" description, or else to ensure perfect accuracy in 
" the plan itself. This is particularly requisite in 
" Conveyances or leases of mines or other subterranean 
" strata, or where land is cut up for building purposes, 
" or is otherwise conveyed by reference to imaginary 
'' lines of demarcation. In such a case a slight mistake 
" in the drawing of the plan may lead to veiy serious 
" consequences." 

Another point worthy of note is, that the title-deeds 
should as far as possible show a continuity of descrip- 
tion from deed to deed, so that the property may be 
readily identified. Some draftsmen in their over- 
anxiety to preserve this continuity, and others from 

(a) Dart on Vendors, 5th ed., p. 530. 
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carelessness and a desire to save themselve trouble, 
carry this rule the length of inserting parcels taken 
from some deed prepared many years ago, without 
reference to changes wrought in it by events whicli 
have, in fact, rendered that description wholly inapplic- 
able to-day. The tnie method is to adapt the old 
description as nearly as you can, consistently with 
accuracy, and if it is impossible to do that without 
making so many alterations that the old parcels com- 
pletely lose their individuality, then the right practice 
is to insert a new description taken from reliable 
materials, and after it, for the sake of preserving 
evidence of identity, to insert the old parcels, linking 
them with the new by some such expression as, " All 
'' which said hereditaments were formerly known and 
" described as follows." 

In the course of a Conveyance the Parcels will References to 
naturally be referred to a good many times, and some *^^ ' 
practitioners have a slovenly way of using diflferent 
expressions here and there by way of reference to the 
same Parcels. It is a slovenly way, and I recommend 
you to avoid it, and to be careful to use the same 
expression in speaking of the same parcels wherever 
occasion for reference to them arises. 

There are a good many technical words descriptive Technical 
of real property and its adjuncts, to which particular 
meanings attach — such as " Manor," " Advowson," 
'* Messuage," " Farm " and so forth. Were I to attempt 
to give you, as it were, a Glossary of them, I should not 
only far exceed the limits of my time, but, however 
good your resolutions may be, I fear you would find 
that part of my Lecture extraordinarily dull. I will 
therefore, only point out to you generally that technical 
words should never be made use of without a clear 
perception of what they import, and that you should 
be careful to assure yourselves as to any given expres- 
sion of which you entertain the least doubt, that it 

M 2 
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does^ in fact, express the meaDlng you desire to convey, 
and none other which can conflict with the object you 
have in view. 

The ramifications of the buildings heaped together 
in our crowded cities sometimes cause a good deal of 
trouble to the solicitor for a vendor or purchaser, in 
connection particularly with the descriptive part of a 
Conveyance, and I think it well to impress upon your 
minds at this point a special caution as to the need of 
employing very precise and accurate language in the 
Parcels and other parts of a Conveyance of house pro- 
perty which for any reason is so situated that the 
rights of its owner cannot be easily defined by the 
application of the well-known maxim, "Cujus est* solum 
ejus est esque ad coelum." Wherever, from th« nature 
of the case, that doctrine is not applicable in its integrity, 
it will be your duty to see that the Conveyance clearly 
shows to what extent it is qualified in the particular 
circumstances. You will, I think, follow me better if I 
adopt my favourite plan of illustrating my meaning by 
an example. This is furnished by the case of Corbett 
V. Hill (a), in which the facts were shortly these. The 
plaintifiF had been the owner of two contiguous houses 
in the City of London. He sold one of them to the 
defendants and he retained the other. An ordinary 
ground-plan was drawn on the Conveyance of the house 
sold. Shortly after the sale the defendants began pull- 
ing down the house which they had bought, and the 
plaintiff then discovered that one of the rooms on the 
first floor of his house projected into, and was supported 
by, the defendants' house, and that a cellar in the base- 
ment of his house projected under the basement floor 
of the defendants' house, while on the other hand a 
cellar in the basement of the defendants' house projected 
under the basement of the plaintiff's house. 



(a) L. R. 9 Eq. 671. 
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Upon this state of facts a, curious question arose. 
The defendants in re-building their house claimed the 
right to build over the roof of the projecting room, or, 
in other words, to enter upon the vertical column of air 
above that room. The plaintiff applied for an injunc- 
tion to restrain them from doing so, but the Vice- 
chancellor James declined to grant the application, and 
in delivering judgment he laid down shortly principles 
which I commend to your attention when you have 
practically to deal with any projections of one property 
into or over another property : — 

" Now, the ordinary rule of law is that whoever has 
" got the solum — whoever has got the site — is the 
" owner of everything up to the sky and down to the 
'' centre of the earth. But that ordinary presumption 
" of law no doubt is frequently rebutted, particularly 
" with regard to property in towns, by the fact that 
" other adjoining tenements, either from there having 
" been once a joint ownership, or from other circum- 
*' stances, protrude themselves over the site. The 
" question then arises whether the protrusion is a 
" diminution of so much of the freehold, including the 
" right upwards and downwards, as is defined horizon- 
" tally by a section of the protrusion ; or whether such 
" a portion only is carved out of the freehold as is 
" included between the ceiling of the room at the top 
" and floor at the bottom." 

The Vice-Chancellor then proceeded to state his 
opinion that in the case before him the diminution fell 
under the latter of these headings, and dismissed the 
plaintiff's Bill by an order which was prefaced with an 
expression of the Court's opinion that the column of air 
over so much of the room in the Bill mentioned as 
projected over the site of the ground-floor of the house 
conveyed to the defendants had passed to them, 

I must not part with the mention of that case with- 
out pointing out that the discovery of the projections 
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seems only to have been made after the sale of oue of 
the houses to the defendants, and that there is conse- 
quently no reason whatever to suppose that there was 
any sort of neglect of reasonable care on the part of the 
solicitors for either party to that sale. But you will 
see that if the fact of the projections had been known 
— and very often, of course, the fact is known — it 
would have been the plain duty of the solicitors for the 
parties to see that the Conveyance provided for the 
case which there arose and had to be adjudicated upon 
in a Chancery suit. And I may just make this further 
observation, that even where the fact of such a projec- 
tion is not brought to your notice as a part of the 
instructions given to you, still where you are acting for 
a vendor or purchaser of buildings in a City, as to 
which, from the nature of the surroundings, there is 
any reasonable probability of one building project- 
ing in any way into another you may have an oppor- 
tunity of doing very excellent service to your client 
by raising the point, and putting him on enquiry as 
to whether the circumstances are such as to call for 
special adjustment in the Conveyance of the rights of 
the parties. 

The Parcels were formerly followed by what were 
known as " General words," and those words by a clause 
called the " All the Estate " clause. Both of these 
may now, however, be said to lie buried under the 
Conveyancing and Law of Propei*ty Act, 1881. Sections 
6 and 63 of that Act declare, in effect, that Conveyances 
shall in future be deemed to include what has hitherto 
been expressed in these clauses. 

Of the 6th section, which deals with general words, 
Messrs. Wolstenholme and Turner in their Book on the 
Act (a), note that mines and minerals are omitted from 
the string of general words used in sub-section (1), in 

(a) 2nd c(L, p. 24. 
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connection with Conveyances of land and houses, and 
for this omission they give as a reason that mines and 
minerals " pass under a Conveyance of the land without 
" being expressly mentioned, except in copyhold or 
" customary assurances, and except in Conveyances to 
" Railway Companies, from which latter they are ex- 
" cepted unless expressly mentioned (under the Statute 
" 8 & 9 Vict. c. 20, s. 77) "(«)• 

It follows as a necessary consequence (and you will 
be wise to note the point) that the words " mines and 
minerals " must be added in those cases in which they 
do not pass without express mention, wliere it is 
intended that they shall be conveyed, and that they 
should, in other cases, be expressly excepted where they 
are not meant to pass. 

The "All the Estate Clause" was heartily condemned^ Abolition of 
but invariably used, before the Act of 1881 disposed of ggtate "^ 
it, and Mr. Davidson, writing of it as it has proved clause, 
prophetically, said (6), " The clause, though established 
" by such long and universal practice that it will hardly 
" be eradicated by less force than an Act of Parliaments 
" is wholly unnecessary." 

Following the "All the Estate" clause, before its 
abolition, used to come any exceptions intended to be Exceptions, 
made out of the property conveyed. These will now 
follow immediately after the Parcels, and then the wit- 
nessing parts will wind up with what is known as the 
' Habendum,' which has survived the assault of the The Haben- 
Conveyancing and Law of Property Act, 1881, upon the ^°™' 
common form parts of a Conveyance. 

The purpose of the ' Habendum ' is ' to limit the 
cei-tainty of the estate granted * (c). It sweeps up the 
Parcels by some short description, and then says for 
what estate the purchaser is to hold them. 

(a) Conveyances to Waterworks Companies also fall within the 
exception (10 Vict. c. 17, s. 18). 
(5) Davidson's Precedents, 4th ed., vol. i., p. 94. 
(c) Cruise's Digest, 3rd ed., vol. iv., p. 289, 
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In this, as, indeed, for that matter, in all parts of 
all instruments, care and precision are needed — ^but 
it is settled law that the Habendum can add nothing 
to, and, generally speaking, that it can take nothing 
away from the estate granted by the operative words 
which precede it. I qualified that last proposition 
as to what may be termed the Habendum's powers 
of subtraction, because it is in certain cases allowed to 
qualify the estate limited. This principle has been 
thus expressed and illustrated : — 

"There are several cases where the Habendum is 
" allowed to abridge or rather qualify the premises . . . 
" Where a deed first speaks in general words, and after- 
" wards descends to special ones, if the special words 
" agree with the general ones, the deed shall be intended 
" according to the special ones ... If lands are given 

in the premises to A. and his heirs, habendum to him 

and the heirs of his body, he will only take an estate 
" tail ; because the habendum may qualify and restrain 
" the general import of the word heirs " (a). 

You will see, therefore, that the Habendum may per- 
form an important office, and should be carefully framed 
so as to harmonise with that which goes before it. 

Fourthly, from the operative part of the Conveyance 
we now pass to the Covenants. 

Most of you are familiar with what are known as the 
ordinary Covenants for title, and are aware that until 
the Conveyancing and Law of Property Act, 1881, 
came into play, they followed as a matter of course the 
operative part of the deed. Those of you — and I hope 
that includes most of those present — who have studied 
that important Act, will also be aware that by the 7th 
section a system has been introduced by which cove- 
nants for title may be omitted in favour of attaching, in 
the operative part of the deed, to the name of the 
conveying party a descriptive expression which, in 

(fl) Cruise's Digest, 3rd ed., vol iv., p. 292. 
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virtue of the Act, will have practically the same effect 
as if covenants for title by him were added afterwards. 

The object of this scheme is, of course, to shorten the 
contents of Conveyances. A somewhat similar attempt 
was made in the year 1845 by an Act (a) which de- ®*A^''^*' 
clared in substance that certain short sentences, set 
forth in one column of the schedule, should mean the 
same thing as certain long sentences set forth in another 
column of the schedule, in any Conveyance which should 
be expressed to be made pursuant to the Act. This 
Act, which I need hardly say was permissive only, 
remained on the Statute-book until it was repealed by 
the Conveyancing and Law of Property Act, 1881, but 
during the thirty-six odd years of its existence it was 
practically a dead-letter, and not only so, but it was 
unmercifully assailed to the best of my belief by every 
text-writer who referred to it. To give only one 
instance of the sort of handling it received, I quote the 
following passage from Mr. Dart (b) : — 

" Certain short forms authorised by this Act have, by 
" the universal consent of the profession, been con- 
" signed to a deserved oblivion. Such enactments are 
" either unnecessaiy or mischievous. . . . K brevity be 
" the only or predominant desideratum in a legal 
" document it would be quite possible, with the aid of 
" the Legislature, to express the greater part of an 
*' assurance algebraically, which would at least have 
" this advantage, that a person who had entered into 
" covenants, x + j + z, would hardly venture to act 
" upon his own ideas as to the unknown value and 
" signification of these mysterious letters without con- 
'' suiting the interpretation clause of the Statute to 
" which they owed their legal eflScacy." 

I have referred to this repealed Statute, and the 

(a) 8 & 9 Vict. c. 119. 

(b) Dart on Vendors, oth ed., pp. 504, 505. 
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view taken of it, because the 7th section of the Convey- 
ancing and Law of Property Act, 1881, is just as 
permissive as the provisions of the older Act. The 
Act says that if A. in conveying property is expressed 
to convey as ' beneficial owner * certain covenants shall 
be implied, without any need of expressing them, from 
the use of that phrase. But we are not obliged to 
make use of the expression, and if we do not use it the 
covenants will not be implied. We have, therefore, to 
consider whether this permissive 7th section of the Act 
of 1881 should be used in practice when we are pre- 
paring conveyances for our clients, or whether it should 
be relegated to the same oblivion — so far, at all events, 
as you and I are concerned — as the Act of 1845. 
Comparison Now I am bound to say, it appears to me, that the 
of Acts. criticisms applied to the Act of 1845 may be applied 

with practically the same force to the Act of 1881, in 
so far as these implied covenants are concerned. To a 
person who conveys as * beneficial owner' or as 
' trustee ' or as ' mortgagee,' the descriptive expression 
tacked on to his name in the operative part of the 
deed would be as little calculated to give enlighten- 
ment as to what the words imported in the way of 
covenants, as a short form of covenant under the Act 
of 1845 would enable him to know that he was in fact 
entering into a long covenant; indeed, if anything, 
rather less so — ^because in the one case he enters into 
no expressed covenant at all, while in the other case the 
words used were at all events supposed to represent a 
short way of expressing the purport of the long cove- 
nant which they implied. 
The criti- Oh the other hand I venture to think that whatever 

cismson m^y be said as to leases (to an Act relating to 

119 and 124. which, passed in the same year, 1845, and still un- 
repealed, Mr. Dart's observations also applied) the 
criticism itself, as applied to Conveyances, is not well 
founded. I do not think that any client of yours or 
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mine would ever be one whit the wiser for reading 
covenants for title if he did so till his eyes ached. 
They are essentially covenants expressed in technical 
words and having a technical meaning. Their import- 
ance has been truly said to be theoretical rather than 
practical (a), and I much doubt whether any conveying 
party, not himself a lawyer, ever yet had more than the 
dimmest notion of what they actually meant. I do 
not, therefore, think il makes the least difference to 
conveying parties whether they are expressed on the 
face of a Conveyance or implied by the use of words 
familiar to the minds of lawyers, and to which special 
virtue is attached by the Statute ; while it is of course a 
fact that this omission considerably shortens the length 
of the Conveyance. 

r think, therefore, that you may without hesitation, Conclusion 
and on the whole with advantage, make use of the 7th ^^ 
section of the Conveyancing and Law of Property Act, 
1881 ; and in so saying, I believe I am only expressing 
the view which by common consent has been adopted 
by the profession. 

Apart from the particular covenants which we have 
been considering, there are changes which have been 
introduced by the Act of 1881, in covenanting language 
generally, of which it is important that you should be 
thoroughly informed as draftsmen. These are con- Sections 58 to 
tained in sections 58, 59, and 60, of the Act. 3n ol^?' 

' ' ' ^ yeyancing 

You are all of you, I have no doubt, familiar with Act, 1881. 
the ordinary form hitherto used to express an obliga- 
tion by covenant. It would run generally in this way : 
that 'A. B. for himself, his heirs, executors, and ad- 
ministrators, covenanted with C. D., his heirs and 
assigns,' if the covenant related to real estate, or ' with 
C. D., his executors, administrators, and assigns,' if it 
related to Personal Estate; and I am not, perhaps, 

(a) Clarke & Brett's Conveyancing Acts, 2nd ed., p. 54. 
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wrongiDg some of you in surmisiDg that these words 
have from the fact of your seeing them constantly 
made use of had a peculiar religious significance in 
your minds, and that you would have had an un- 
comfortable kind of feeling as to the efiFect of any 
covenant which did not contain them. I hope I shall 
not shock your susceptibilities by saying that the words 
" executors and administrators " inserted after the name 
of the covenantor and covenantee can only be described 
as nonsense. For a length of time, to the contrary of 
which the memory of man runneth not, the executors 
or administrators of a covenantor — or, in other words, 
his personal estate — have been liable on the engage- 
ment expressed in his covenants, unless the contrary 
was declared, while conversely they have been entitled, 
when representing a covenantee, to take advantage of 
covenants in his favour. The express mention of 
personal representatives, whether after the name of 
the covenantor or covenantee, has therefore been mere 
idle surplusage. 

The word * heirs,* however, stood on a different foot- 
ing. It did have a certain use in connection with the 
name of a covenanting party, because, although the 
real estate would equally have been bound to answer 
the obligation whether the covenantor's heirs were 
named or not, it could only have been reached by 
recourse to an Administration action. And it also had 
an important use in the case of a covenantee in con- 
nection with the doctrine of what are termed 'cove- 
nants running with the land.' 

You will gather from what I have said that no 
statute was needed to render unnecessary the reference 
in covenants to personal representatives, but that as to 
the mention of heirs it was a different matter. But 
the habit of referring to executors and administrators 
was probably thought too rooted to be got rid of in any 
other way than by Act of Parliament, and so these 
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words are dealt with as well as the word " heirs " in the 
sections to which I have referred. I cannot better 
explain the effect of these sections than in the language 
of writers, to one of whom is commonly attributed a 
large share in the draftsmanship of the Act. They 
say :— 

"The effect of the three last preceding sections" 
(that is, 58, 59, and 60) ** taken together is that eyery 
" covenant may now be made in the simple form, * A. 
" hereby covenants with B/ or ' A. hereby covenants 
" with B. and C* In this form the covenant will bind 
" the heirs, and where relating to land of any tenure 
" will run with the land as if the old full form applic- 
" able to the case had been used. Further, it will be 
" sufficient to say as regards the acts to be done 
" under the covenant " [mark these words particu- 
larly, please, because I have something to say upon 
them] " that ' A. will pay to B.,* or that * A. will at the 
" request of B. do all such acts,* &c. Under Covenants 
" in this form the heirs or assigns of B. (in case, for 
" instance, of a covenant to pay rent of freehold land to 
" B., the lessor), or the executors or administrators of 
" B. (as in case of a mortgage debt) will st-and precisely 
" in the place of B. Also the survivor of B. and C, or 
" the heirs or assigns, or the executors, administrators, 
" or assigns of such survivor, as the case may be, will 
" stand precisely in the place of B., as if the old full 
" form of covenant had been used. Thus not only are 
" all covenants greatly shortened, but the form of a 
" covenant with several persons is reduced to that of a 
" covenant with one person " (a). 

I paused just now at the mention in this passage of 
* acts to be done under a covenant,* because I wanted 
to mention an ingenious doubt which is suggested in 
Messrs. Clarke & Brett's work on this Act (6). In 

(a) Wolstenholxne & Turner's Conveyancing Acts, 2nd ed., p. 99. 
(ft) Clarke & Brett's Conveyancing Acts, 2nd ed., p. 176, 
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commenting on the 58th section, they point out that 
there is nothing in that section which implies the 
words ' heirs and assigns/ or ' executors, administrators, 
and assigns,' in the body of a covenant, as distinguished 
from the introductory or covenanting words, unless the 
expression 'shall have effect as if heirs and assigns 
were expressed/ can have that meaning. And they 
give as an example a covenant by A. with B. to permit 
B. to enter and view premises, and suggest that the 
effect of a narrow construction of the section would be 
to compel A. to permit the entry of B. only, and not of 
those claiming under him. You will notice that Messrs. 
Wolstenholme & Turner, in the passage which I have 
read to you, distinctly assume that the section applies 
to all acts to be done under the covenant, as well as to 
the introductory words, and the question is, whether the 
doubt suggested by Messrs. Clarke & Brett is a really 
serious one, and whether we ought, until the point has 
been submitted to judicial decision, to pay regard to it 
by inserting these words of succession in the body of a 
covenant. I am free to confess that I do not think so, 
and I am the more confident in expressing that view 
because I have put the point to several experienced 
Conveyancers with the result in each case of obtaining 
an opinion confirmatory of my own, and also because 
Messrs. Clarke & Brett themselves appear to me to 
raise the point, if I may say so, in a half-hearted sort 
of way, as if they really did not think that there was 
very much in it. At the same time I think the 
section might with advantage have been a little more 
explicit, 

I may conclude my observations upon the Covenants 
expressed or implied in Conveyances by earnestly 
Study of Con- exhorting one and all of you to study carefully, and 
Act*^*^^°^ familiarise yourselves with the provisions in the Con- 
veyancing and Law of Property Act, 1881, which relate 
to them. In an address delivered some years ago to 
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the students of a Scotch University, a great statesman 
took for his moral ' the spirit of the age/ and exhorted 
his young hearers to set their faces steadfastly in the 
direction of understanding and walking by its lights. 
I would venture to impress on you that the wisdom of 
that advice applies to each one of you in his professional 
capacity. The practice of Conveyancing has entered 
upon a new era, and it is for you to grasp the move- 
ment which has been accentuated in a most marked 
way by the Act of which I speak. You have the great 
advantage over older practitioners that you have 
nothing to unlearn — no rooted habits or views to 
eradicate. The journey lies all in front of you, and 
the guide-book has been published in the very nick of 
time to accompany you on the road. 

In one or more of my earlier Lectures, I was fain Perusal of 
to show discourtesy to the purchaser by directing ygyance by 
your attention for some continued length of time to Vendor's 
the duties associated with the representation of the 
vendor. The tables are now turned, and in this 
Lecture I have considered mainly, so far, the prepara- 
tion of the Conveyance on behalf of the purchaser, as 
distinguished from its perusal on behalf of the vendor. 
But in truth what I have already said on the one 
head leaves me little to say on the other. A know- 
ledge, for instance, of the sections of the Conveyancing 
Act on which I have just been dwelling, is just as 
essential for the intelligent perusal of a draft Convey- 
ance as it is for its preparation ; and every observation 
which I have made upon them practically applies to 
both cases. The need of accurate statement by the 
draftsman corresponds precisely with a need of critical 
perusal on the vendor s part to see that the statements 
are accurate. I do not think I can express the duties 
in this respect of a vendor s Solicitor better than in the 
following words, in which they are summed up, in a 
book to which I have once or twice referred in the 
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course of my Lectures, Mr, Greenwood's Manual of 
Conveyancing (a) : — 

" In perusing the draft on behalf of a vendor it is 
*' necessary to see that all recitals of documents and 
" statements of fact are correct ; that the vendor is not 
" parting with any more of his property, or any greater 
" interest therein, than he has contracted for ; that the 
" parcels are accurately described ; that any reservations 
" intended to be inserted on his behalf are correctly 
** inserted ; that any liabilities which the purchaser is 
" to take upon himself are set out in the draft ; and 
" that the vendor does not enter into covenants of a 
" more extensive character than he can be required 
" to do." 

That paragraph seems to me to fairly comprehend 
the extent of the active duties of the Vendor's Solicitor 
in connection with the task of perusal ; but there is 
also in the same connection a passive and negative 
duty to which the writer afterwards refers, which is 
frequently violated, and which I may usefully impress 
upon your minds. 

It seems to be imagined by a good many members 
of our profession that when a draft is submitted for 
their approval, they are charged with the duty not 
merely of protecting the material interests of their 
clients by taking care that nothing inaccurate in fact 
or prejudicial to him is inserted, that nothing necessary 
is omitted, and that the draft fairly and intelligibly 
represents the transaction of which it purports to be 
the expression — but that above and beyond that 
function they should criticise and alter the instrument 
very much as a pedagogue corrects a Latin exercise, 
and take upon themselves to pick every hole, gieat 
and small, in the workmanship of the document that 
they can find. I do not hesitate to declare to you that 



(fl) 7th ed., p. 26. 
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this is a total misconception. Taking our own particular 
case of vendor and purchaser, and assuming that a 
draft Conveyance is submitted for your approval in the 
character of a vendor's solicitor, your duty will be 
strictly confined to the considerations which I just 
pointed out. For instance, if in framing some covenant 
the purchaser's solicitor has in his draft put your client 
under some obligation in excess of that to which he can 
be fairly subjected, it will be your manifest duty to 
strike out the covenant, or, as the case may be, to 
modify or cut it down so as to express the limit of 
liability which can properly be imposed. But suppose 
that the covenant is free from objection in substance, 
and intelligible in terms, but is, as you consider, verbose 
and inartistic, then at all events, unless it be so verbose 
as to increase unduly the vendor's expenses, you may 
take it that it will be no business of yours to reduce its 
length, or to apply any finishing or artistic touches to 
it. Of course if an obvious mistake has been made it 
will be right, whether it afiects your client or not, to 
point it out. That is another matter altogether. The 
point to which I am directing your attention is, that it 
is a violation of good taste, and I should not perhaps be 
using over-strong language if I went a step further and 
said a piece of gratuitous impertinence, to assume the 
rdle of instructor in draftsmanship to another prac- 
titioner merely because you happen to think, not that 
your client is injured by his method of doing his work, 
but that you in your superior wisdom can improve 
upon his production. 

With that piece of advice, which has in it a compound 
mixture of law and morals, I bring to a close my 
observations upon the preparation and perusal of a 
draft Conveyance, and with them my fifth Lecture. 
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My fifth Lecture brought us, as you will remember, 
to the point at which, the Conveyance having been 
prepared on the one side and approved on the other, 
the parties are ready to complete their bargain. I 
now propose to direct your minds to the mattei*8 
which call for attention in immediate connection with 
the completion of a sale and purchase, and then in 
conclusion to make some remarks as to certain special 
features which attend sales and purchases of Leaseholds 
and Copyholds as distingushed from other interests in 
land. 

In the first place, I would impress upon you in con- 
nection with the completion of a sale or purchase, a 
piece of general advice applicable to the solicitor of 
vendor and purchaser alike, and which is so simple and 
self-evident that I should hesitate to mention it if it 
were not frequently overlooked in actual practice. It Preparation 
is this — that the solicitor for a vendor or purchaser ^^^^^^ 
should always before completion carefully think out 
and prepare for what has to be done, instead of plung- 
ing helter-skelter into the final appointment, with the 
result of discovering that this document ought to have 
been signed, and that declaration completed, and the 
other calculation made, and so on. Believe me that, 
in the long run, the saving of trouble gained by follow- 
ing this plan is immense, and that there is no greater 
fallacy than to suppose that time or energy can be wasted 
in carefully mapping out before you in a methodical 
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way the points to be attended to in the interests of 
your client when the transaction is completed. 

Coming to details, we will follow, as far as may be, 

the order which I have hitherto adopted, and turn our 

attention first to the vendor's solicitor and then to the 

purchaser's solicitor. 

Duties of I need hardly say that a very obvious duty of the 

Solicitor. vendor's solicitor will be to see that the Conveyance is 

executed by all needful parties to it ; and yet, if the 
parties to execute are numerous, this little matter 
alone is not to be despised as a precaution to keep in 
mind. I have before now known a carefully arranged 
appointment for completion to come to nothing and 
have to be postponed, simply from the fact of the 
vendor's solicitor discovering at the last moment that 
he had inadvertently omitted to obtain the execution of 
one of several parties to the Conveyance. 

Then, again, the execution of a Conveyance will not 
be complete in some cases without an additional for- 
mality in the shape of its being acknowledged under 
the Fines and Recoveries Act by a married woman, 
and the vendor's solicitor must see that this is done 
where occasion requires it. I may just point out to you 
in passing that the mode of Acknowledgment has been 
somewhat altered and simplified by the 7th section of 
the Conveyancing Amendment Act, 1882 (a). 

The vendor's solicitor must again take care to be 
ready to redeem on completion any pledges that may 
have been given to the purchaser in the course of the 
investigation of the title, and he can only perform 
this duty eflSciently by going through the requisi- 
tions and answers, and noting carefully what, if any- 
thing, he has engaged on the vendor's behalf to do. 
To take a few common illustrations of this— if in his 
answers to requisitions he has pledged himself to get 

(«) 45 & 46 Vic. c. 39. 



THE vendor's solicitor. 183 

some document stamped, or to pay some succession 
duty which stands as a charge against the property, or 
to furnish a marriage certificate, or a declaration in 
proof of identity of the property or of some other fact, 
or to produce receipts for premiums paid on fire in- 
surance, or for rent, or to obtain a licence from some 
person whose consent is necessary to the sale — ^in all 
such cases and whenever else any promise has been 
made in answers to requisitions or otherwise, of which 
the performance can be exacted when the purchase is 
completed, it will be the bounden duty of the vendor's 
solicitor to prepare betimes to redeem the pledge. 

The completion of a sale not unfrequently involves Where Pro- 
also the close of a mortgage transaction by the vendor mortage. 
— ^that is, the property sold is mortgaged, and the 
mortgagee is therefore a necessary party to tlie Con- 
veyance, and on completion receives so much of the 
purchase-money as suffices to clear off his incum- 
brance. In such a case I need hardly say that it rests 
with the vendor's solicitor to provide that the comple- 
tion shall take place in the presence of the mortgagee 
or his solicitor, in order that the mortgage may be paid 
off and any title-deeds in the possession of the mort- 
gagee delivered up to the purchaser. 

The purchase-money, again, may be reduced by the Payment of 
fact of the purchaser having paid a deposit, and, on the Vendor, 
other hand, interest may be claimable on the whole or 
on the balance minus the deposit, as the case may be. 
With both of these matters the vendor's solicitor is 
concerned, and a few words as to each will not, I think, 
be thrown away. 

I explained in an earlier Lecture (a) that where a 
deposit is paid on a private sale, it is paid direct to 
the vendor ; but where it is paid at a sale by auction, 
it is usually and properly paid to the auctioneer as a 

(a) Ante, p. 78, 



134 INTEREiST ON PURCHASE-MONEY. 

stakeholder for both parties. In this latter case there- 
fore, the auctioneer would properly decline to pay over 
the deposit until the purchaser authorised him to do 
so, and it follows that one of the points which a 
vendor s solicitor has to bear in mind is to obtain, upon 
completion, an authority from the purchaser or his soli- 
citor to the auctioneer to hand the deposit to the 
vendor. 
Interest. As to interest on purchase-money, this is a fruitful 

source of trouble to vendors and purchasers and their 
solicitors. In the case of informal Contracts, as, for 
instance. Contracts made by lettera between the parties 
in which no date for completion is fixed, it would seem 
that where a purchaser is allowed to take possession 
before paying his purchase-money, he will come under 
liability to pay interest on the purchase-money from the 
time of his so taking possession until completion. This 
is both intelligible and just — the purchaser, as Lord 
St, Leonards points out (a), can hardly expect to 
receive the rents to which he has no legal title, while 
he keeps his purchase-money in his pocket as well. 
The difficulty arises, not in those cases, which seldom 
occur in practice, but in the ordinary case in which a 
date for completion is specified, and it is prescribed 
that, if the purchase is not then completed, the pur- 
chaser shall, as from that day until actual completion, 
be entitled to the rents and profits, and the vendor to 
interest at some agreed rate, with a stipulation ap- 
pended to this provision relieving the purchaser fram 
the payment of interest if the delay arises from the 
wilful default (or some such expression) of the vendor. 

Now, it is frequently the case that the purchase is not 
completed on the agreed date from delay, avoidable or 
unavoidable, on the part of one or both, parties, or, I 
fear I must add, their solicitors, and when this is so the 

(a) Sugden on Vendors, 14th ed., p. 629. 
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vendor's daim for interest is sometimes, perhaps I 
might say often, met by a denial that the purchaser is 
liable to pay it. The common argument is that his 
money was pei*fectly ready on the stipulated date and 
has ever since been lying idle, and that the delay is the 
fault of the vendor or his solicitor, and not of the pur- 
chaser or his solicitor. And then ensues a prettly little 
pot-and-kettle controversy, which, according to my 
limited experience, usually results in the purchaser 
having to pay the interest, and console himself by 
grumbling if so inclined. I am free to say that the 
payment of interest really is sometimes a hardship on 
the purchaser, where there has been no delay on his 
side, where his money has in truth been idle, and 
especially where there are no rents and profits suflScient 
to compensate him; but, speaking to you as future 
vendors' solicitors, I can only say that, unless in very 
extreme cases in which your client — I will not say your-, 
selves, because that would be a little too personal, but 
your client — is admittedly solely responsible for delay 
which has occurred, and for which no justification can 
be shown, it will clearly be your duty to claim interest; 
while, on the other hand, addressing you as embryo 
purchasers' solicitors, I must warn, you that in order 
successfully to resist the payment you will have to 
show a much stronger case than can generally be put 
forward, and that the authorities on the subject are 
conflicting and will not much assist your client. 

Until recently, when the vendor did not attend in Authority to 
person the completion of a purchase, his solicitor ob- ^^167^ 
tained from him a written direction to the purchaser to 
pay the purchase-money to the vendor's solicitor. This 
practice was necessitated by a decision of the late Lord 
Justice Turner in a case of Viney v. Chaplin (a), in 
which he held such an express authority to be neces- 

(a) 2 De G. & J. 468. 
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Not now 
necessary. 



Calculations. 



sary, and it was confirmed by a decision in the Court of 
Appeal in a case of Ex parte Swinbanks (a), in which 
Vi/ney v. Chaplin was approved. You will further 
have been familiar with the practice of endorsing on 
the deed a receipt signed by the purchaser, in addition 
to the acknowledgment always introduced into the 
body of the deed that the purchase-money had been 
paid. So firmly settled was this practice that Coui-ts of 
Equity came to regard the receipt in the body of the 
deed as little more than a matter of form, and no pur- 
chaser would have been advised to accept it as his only 
discharge. 

In both these matters the Conveyancing Act has 
intervened, and by the 54th, 56th, and 56th sections 
has made a receipt, either in the body of the deed, or 
endorsed on it, a sufficient discharge of itself, and 
has enabled a vendor's solicitor to receive the pur- 
chase-money without obtaining an express authority. 

I have drawn your attention to these sections be- 
cause some of you at all events may not have mastered 
them yet, and they have swept away, as to Convey- 
ances executed since the Act came in force and Con- 
veyances hereafter to be executed, two requirements 
to which attention was always specially necessary on 
the vendor's side preparatory to the completion of a 
sale ; and which you may perhaps have stored in your 
minds as points to be remembered. What you should 
now remember is, in fact, that you need no longer 
remember them, so far as transactions in the future 
tense are concerned ; but I need hardly add that, in 
the case of your having, when investigating a title or 
otherwise, to examine a purchase deed executed before 
the Act came into force, you must still look to see that 
a receipt was endorsed on it. 

There is usually, when a purchase is completed, a 



(a) L. K. 11 Ch. Diy. 525. 
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certain amount of calculation of figures to be attended 
to. There will not only be the purchase-money, either 
in full or minus a deposit as the case may be, but 
frequently there will be in addition the amount of a 
valuation of timber, and, as I have just explained, 
when the purchase is not completed on the stipulated 
date, a claim for interest on the purchase-money. 
Again, there may be an apportionment of rents, rates, 
and taxes, and other outgoings, and a claim against the 
purchaser for the costs of the production to him of 
documents in the hands of third persons, or of evidence 
of some kind furnished to him at his expense. All 
these matters require thought and care, and it is far 
wiser for the vendor's solicitor to bestow that thought 
and care a little in advance of the appointment. The 
surrounding circumstances of a completion — the check- 
ing and handing over of title-deeds, and arran^ng a 
number of other details — are not favourable accompani- 
ments to a calculation of figures, and if you can find 
the opportunity of going into them yourself, and if 
possible also agreeing them with the purchaser's soli- 
citor beforehand, so much the better will it ba 

We may turn now to the purchaser's solicitor, Duties of the 
whose duties at the stage of completion are in many Solicitor, 
respects more onerous and responsible than those of the 
vendor's solicitor. The latter cannot easily make any 
mistake as to whether the purchase-money is paid in 
hard cash, but the purchaser's solicitor may very well 
overlook some matter affecting his client's rights, and 
causing at the least some unnecessary trouble to set 
right afterwards unless he has all his wits about him. 

There will be, to begin with, the duty of satisfying Fulfilment of 
himself that the vendor's solicitor fulfils all pledges pledges.^ 
given in his answers to requisitions on the title. I 
covered this ground practically just now in dealing 
with the correlative obligation of the latter to redeem 
the promises so given. 
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Memorial. Then there will be also the duty, where the property 

is in a Register County, of making the needful prepara- 
tions for registering a Memorial of the Conveyance at 
the earliest practicable moment after the Conveyance 
is handed over on completion. It is not to my purpose 
to dwell on the practice attending the actual steps of 
preparing and getting the Memorial executed and 
registered — the notes in any good precedent-book, and, 
better still, actual observation of the process in the 
ofiSce in which you are articled, will quickly enlighten 
any of you not already familiar with that matter — but 
I may usefully point out to you, in Mr. Dart's language, 
the importance of promptly registering a Memorial where 
the property is in a Register County. He says (a) : — 

" When dealing with respectable parties this rule as 
** to immediate registration is often not very strictly 
" attended to ; but any departure from it " — notice 
this, please — "is at the peril of the solicitor. By 
" delay the purchaser is exposed to the risk, not 
" only of a subsequent fraudulent sale or mortgage 
" by the vendor (which may generally be considered 
" merely nominal), but also of prior unregistered in- 
" cumbrancers, whose claims may perhaps be unknown 

even to the vendor, acquiring priority by registration 

between the execution and the registration of the 

Conveyance." 

The fact that a small part only of this country is 
subject to any system of registration has a natural 
tendency to make young legal practitioners, who have 
not perhaps had much to do with property in the par- 
ticular Register Counties, apt to forget the need of u 
Memorial where registration does apply, and this is an 
additional reason for my mentioning it rather par- 
ticularly. I remember once, when I was a very youthful 
articled clerk, being sent to complete a purchase in Hull. 
I conveyed the purchase-money in bank-notes inside 

(a) Dart on Vendors, 5th ed., pp. 678, 679. 
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one of my boots, and I believe that I purchased a 
sword-stick for the express purpose of guarding my 
treasure on the journey. Having paid the money^ 
taken up the deeds, and arranged everything to my 
unlimited satisfaction, I returned to London with the 
impression on my mind that I had greatly distinguished 
myself. But when I came to render an account of my 
doings, it was gently pointed out to me to my unspeak- 
able disgust, that Yorkshire was a Register County, and 
that I had entirely omitted, when on the spot, to crown 
my performances by taking any steps to register the 
Conveyance. Allow me to place that confession at 
your service as a warning not to follow in my steps. 

The duties of the purchaser's solicitor embrace again Searches for 
the very important step commonly called searching for ^gg^ 
incumbrances — that is to say, incumbrances which, by 
virtue of the authority of Acts of Parliament, may, if 
duly registered, take priority over the purchaser's rights. 

If you turn on this subject to Mr. Dart's book you 
will find he commences with the observation (a) that a 
solicitor is said to be liable to his client for any loss 
occasioned by his omission to make any of the numer- 
ous searches which may by possibility disclose matters 
affecting the title. I do not know that this fact will 
particularly influence your attention to the point when 
you come into actual practice, because you will 
gradually realise then, what is also a fact, that there are 
very few matters as to which a solicitor is not per- 
sonally liable to his client. The Courts and legislature 
between them have surrounded him with a perfect 
girdle of liability, and he practices with the unpleasant 
sensation of having a sword of Damocles hanging over 
his professional head in the shape of being exposed to 
the constant risk of being sued for negligence for some 
slip on the part of himself or of any clerk in his 
employ. But however that may be, this duty of 

(a) Dart on Vendors, 5th ed., p. 454. 
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making the proper searches is undoubtedly a serious 
one, and putting aside all question of personal conse- 
quences, it is one to ivhich you should carefully attend 
in the interests of a purchaser. 

The list of these searches in their widest interpreta- 
tion is, as Mr. Dart says with justice (a), a formidable 
and almost prohibitory one. It embraces Writs of 
Execution, Judgments, Crown debts, decrees, orders. 
Lis pendens registered under the Statute 1 & 2 Vict. 
c. 110 and 2 & 3 Vict. c. 11 ; Grants of Annuity and 
Rent-charges registered under the Act 18 & 19 Vict, 
c. 15, and like grants registered under earlier Acts ; 
Recognizances ; Adjudications in Bankruptcy ; Deeds 
of Composition or Inspectorship under the Bankruptcy 
Act, 1861 ; County registers where the property is in a 
register County ; manorial Court Rolls in the case of 
copyholds ; and Drainage and Land Improvement loans. 

It is certainly not the usual practice to make all 
these searches, but there is a great difiference of opinion 
as to the limits within which in an ordinary case they 
may prudently be confined. Some practitioners are 
content to search for judgments, Crown debts, Lis 
pendens, and Annuities, together with the County 
Register, where the property is in Middlesex or York- 
shire, and the Court Rolls where it is copyhold. Others 
extend their searches to some one or more of the 
other possible incumbrances which I have enumerated, 
the most commonly selected being, perhaps. Bank- 
ruptcies and Recognizances. I may add that in the 
case of agricultural property of any considerable acreage 
it is certainly desirable in the purchaser's interests to 
search also for Drainage and Land Improvement Loans, in- 
asmuch as these Loans take priority of all other charges. 

It would not be practicable for me to bring before 
you even a general idea of the relative degrees of im- 
portance attaching to these several searches, some of 

(a) Dart on Vendors, 5th ed., p. 455. 
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which have become to all intents and purposes useless^ 
while others may still be of serious importance. 

To take the case of judgments as an example. These 
are affected by a variety of Statutes not easy to reconcile 
with each other, and the last of which — ^the Statute of 
1864 (27& 28 Vict. c. 112), has been found exceedingly 
difficult of construction. Shortly after this Act was 
passed Mr. Joshua Williams wrote boldly of it that it 
had entirely deprived all future judgments of their 
lien on real estate (a), and there can be no doubt that 
such was the intention of its framers. But its language 
has given rise to so many differences of construction 
that few, if any. Conveyancers venture to advise that 
searches for judgments may with perfect safety be 
dispensed with, though there cannot, I think, be any 
doubt whatever that even if you find a registered judg- 
ment, you may now, under the Act of 1864, safely dis- 
regard it, unless you also find that it has been followed 
by the registration of a writ of execution. 

The strong probability is that something like a 
thousand of these searches for judgments. Crown debts, 
and so forth, are made without result as against one 
search which discloses an incumbrance affecting the 
title. Nevertheless, upon the law as it stands, a risk, 
however small, is certainly run where they are dis- 
pensed with, and to see the matter in its true light, 
you must, I take it, multiply the very small risk by the 
probably very lai*ge consequences to your client and 
yourself, if an incumbrance upon the title should after- 
wards be disclosed in ignorance of the existence of 
which the purchase had been completed. 

It is not easy as to some of the searches to say what 
period of time they should cover, or again, in how many 
names search should be made, as, for instance, where 
there are mortgagees. In the case of judgments a five 
years' search is clearly sufficient, but as to the extent to 

(a) Williams* Real Property, 7th ecL, p. 82, 
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which it should go in the matter of the persons to be 
searched against, this depends on a variety of considera- 
tions only to be appreciated by the light of the facts of 
the particular title. 

To take, as another instance, Bankruptcy. Strictly 
speaking, the search should extend over twenty years, 
but Mr. Daii; mentions that ' a five years* search is 
' commonly deemed sufficient * (a). 

This subject of searches always appears to me to be 
eminently unsatisfactory in that the state of the law 
compels a practitioner either to run a risk which would 
probably be imputed to him as actionable negligence if 
any harm came of it, or to extend and multiply the 
searches with a consciousness that his client is being 
put to appreciable expense in order to guard him from 
extreme possibilities of evil. I venture to hope that 
an alteration will be effected in the law at no distant 
date, which will relieve you, to some extent at all events, 
of this part of your responsibilities as purchasers' solici- 
tors, and in the meantime I fear that I can give no 
better guidance than to recommend you to make 
searches for judgments. Ids pendens, Crown debts, 
and annuities — to search the County Register as to 
land in Middlesex or Yorkshire, and the Court rolls 
as to copyholds, and to exercise your common sense as 
to the other searches by the light of the importance of 
the sale, the position of the parties, and the other circum- 
stances of the particular case. You would hardly think 
it necessary, for example, to search for Bankruptcies 
against a vendor known to be a man of great wealth ; 
but if he were Mr. Jones, and you knew nothing at all 
about him, and still more if you had your suspicions as 
to his financial history, you would be very ill advised 
not to make the search. Again, if the purchase-money 
were £100,000, you would look at the matter in a 
somewhat different light to that in which you would 

(a) Dart on Vendors, 5th ed., p. 498. 
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regard a purchase for £100. It is eminently a matter 
for discretion, and to your discretion, with such few 
hints as I have been able to give you, I must needs 
leave it. 

I must not pass from the subject of searches without Official 
drawing your attention for a moment to an alteration judgments, 
in the law which has been effected by the 2nd Section *°' 
of the Conveyancing Amendment Act, 1882 (a). You 
will find on turning to that section, and to the Rules 
of December, 1882, issued under it, that as to the re- 
gistered incumbrances for which search is made in the 
Central Office of the High Court of Justice, the search 
of the Purchaser's Solicitor is practically superseded by 
an official search to be made on his requisition. I s£|,y 
'practically,* because the section does not prevent 
Solicitors from searching as before if they choose ; but 
I cannot conceive it to be probable that any Solicitor 
will incur the responsibility involved in making a 
personal search when the indemnity afforded by an 
official search is offered to him. 

The result of this official search is made conclusive 
in favour of the purchaser as against the registered 
incumbrancer — in other words, if the officer of the 
Court make a slip, the registered incumbrancer must 
suffer the consequences, and the purchaser will be 
secure. The practical importance, as to land, of most 
of these registered incumbrances is so small, and I have 
no doubt, also, that the official search will be so careful, 
that the question who ought to suffer in the case sup- 
posed will, I daresay, arise very rarely — perhaps never. 
But if by chance it should, I cannot help thinking 
that the preference of the purchaser to the registered 
incumbrancer in a case like this, where both are equally 
innocent, will be generally regarded as a very doubtful 
act of justice. 1 have myself heard a strong opinion 

(a) 45 & 46 Vict. c. 39. 
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expressed that a more equitable plan would have been 
to hold the funds of the nation answerable to an in- 
cumbrancer for the amount of any actual damage sus- 
tained by him in consequence of the act or omission 
of a servant of the Crown. The point is not one for us 
to dwell on further^ but I have just mentioned it as 
likely to be of interest to you. 
Other duties. Ill addition to these searches it will be the duty of 
the purchaser's solicitor to check carefully the amount 
of the purchase-money, and of the interest, if any, and 
all the other money matters which I mentioned just 
now as having to be disposed of on completion ; to 
procure a written intimation from the vendor to any 
tenants of the fact of the purchase and an authority 
to them to pay their rent in future to the purchaser 
and thus to facilitate his entrance into the practical 
enjoyment of the rights of ownership ; to see that the 
Conveyance is properly executed, and, where necessary, 
acknowledged under the Fines and Recoveries Act; 
and where the Vendor is a tenant in tail, and in some 
few other special cases, that it is enrolled. 
Costodyand I have reserved as the last point on which time 
Ti^^dee^ allows me to dwell in connection with the completion 

of a purchase a very important one, viz., the mode of 
disposal of the title-deeds on completion of the pur- 
chase and the engagement entered into, as to their 
safe custody and production, in favour of a person to 
whose estate they relate, but to whom they are not 
delivered. As to this the correlative obligations of the 
solicitors of vendors and purchasers are so interwoven 
that I will not confuse your minds by any attempt to 
treat them distinctively. 

Prvmd fdcie the purchaser is entitled to receive on 
completion the deeds relating to the property which he 
has purchased. As you are well aware, however, it 
frequently happens that a deed relates not only to the 
particular property in question, but also to property 
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which the vendor is either retaining, or selling to some 
other purchaser. In such a case the question obviously 
arises, "Who is to have possession of the deed ?" Some- 
times, if the rights of the parties are very evenly 
balanced, it is consigned by arrangement to an agreed 
place of deposit at the joint direction of all parties 
interested in its safe preservation. There is a parcel 
of deeds in one of the safes of the Incorporated Law 
Society's building which i*elates to ft property that 
was sold some years ago in exactly equal moieties of 
size and value, and I remember that before the ex- 
pedient of placing the deeds there was resorted to, the 
solicitors for the two purchasers were reduced to such 
extremities as to what was to be done that one of 
them, a most solemn old gentleman, was actually 
moved to make the profane suggestion that he and the 
solicitor on the other side should toss for the right to 
hold the deeds ! 

It has long been the practice in all properly drawn 
contracts or conditions of sale to set at rest the ques- 
tion as to the custody of title-deeds by declaring what 
are to be the rights with regard to them. Where this 
is the case the duty of the solicitors for the vendor and 
purchaser, when matters are ripe for completion, will 
be confined to carrying out the terms of the contract. 
The vendor's solicitor must see that he parts only with 
the deeds to which the purchaser is entitled, and the 
purchaser's solicitor must, on his part, see that his 
client gets all those deeds. Again, the purchaser's 
solicitor must secure to his client a proper engagement 
(to the nature of which engagement I am about to 
refer more particularly) for the production to him and 
the safe custody of the title-deeds not delivered over 
on completion, and the vendor's solicitor must take 
care that the terms of the engagement given by his 
client are not in excess of the purchaser's legitimate 

rights. 

o 2 
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But Contracts and Conditions are not always carefully 
drawn, and the solicitors for vendor and purchaser may 
at a later stage have to deal not merely with the care- 
ful carrying out of the terms of an explicit agreement, 
such as I have mentioned, but to determine or agree 
upon the rights of the parties as to the custody of title- 
deeds. 

Now in such a case this question of the custody of 
title-deeds may arise and be disposed of at the time 
of the investigation of the title. The purchaser's 
solicitor may, and often does, by requisition claim for 
his client the right to the custody of or to an engage- 
ment for production of such and such deeds, and the 
vendor's solicitor may or may not contest the right 
asserted ; or again the requisition may take the form 
of an enquiry as to what deeds will be handed over. 
But I have reserved what I wished to say on the point 
until now because I think it more naturally comes into 
consideration in connection with the completion of the 
purchase. It is then that the title-deeds are actually 
handed over, if at alL 

What, then, are the principles to be borne in mind 
where the custody of the title-deeds is not provided for 
by the conditions or private contract of sale ? 

We can best consider them with reference to two 
broad divisions, under one of which the case usually 
comes. 

The first is where the vendor sells part only of the 
property to which a title-deed relates, and retains the 
rest. Here we must turn for guidance to the Vendor 
and Purchaser Act, 1874. Before that Act was 
passed there seems to have been a conflict of opinion 
as to whether, when part of an estate was sold, the 
holder of the portion of highest value, whether vendor 
or purchaser, was entitled, in the absence of stipula- 
tion, to the custody of title-deeds, or whether the 
vendor was entitled to them in all cases where he 
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retained any part, however small, of the estate. The 
legislature ultimately adopted the latter view, and by the 
second section of the Act which I just mentioned, it is 
declared that where a vendor retains any part of an 
estate to which any documents of title relate, he shall, 
in the absence of stipulation to the contrary, be entitled 
to retain the title-deeds. So that that point, as you 
see, is clearly settled for us where the contract is silent. 

The second class of cases arises where an estate, to 
the whole of which any title-deed relates, is split up 
and sold to different purchasers. The need of adjusting 
the rights of the various purchasers as to the title- 
deeds is here so obvious that it is very rarely left an 
open matter in the Conditions or series of contracts ; 
but, in the absence of stipulation, it is settled by the 
authorities that the purchaser of the largest portion of 
value is entitled to the deeds, but must bind himself 
for their production to the other purchasers. 

In the cases in which a purchaser was not entitled 
to have all the deeds delivered over to him on comple- 
tion, he was entitled, generally speaking, to have a 
covenant by deed, for their safe custody and their pro- 
duction at all reasonable times, and this covenant, 
when entered into by trustees, was usually and properly 
so limited in language as to reduce this personal 
liability to a minimum. In place of this covenant for Acknow- 
production, as it is familiarly called, the ninth section unSSking 
of the Conveyancing and Law of Property Act, 1881, as to deeds, 
has substituted an Acknowledgment of the right to 
production of deeds, and an Undertaking for their safe 
custody* I must not dwell at any length on this 
section, but I would commend it to your careful 
perusal, and in doing so I would draw your attention 
to the fact that there is an important distinction be- 
tween the Acknowledgment to which the first eight 
sub-sections refer, and the Undertaking mentioned in 
the 9th, 10th, and 11th sub-sections. The latter goes 
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beyond the Acknowledgment in respect of its imposing 
a personal^ though not unqualified, liability on the 
person giving it, which is not involved in the Acknow- 
ledgment, and I think you may take it as an un- 
doubtedly sound rule that you should, when acting for a 
trustee vendor, resist giving the Undertaking in addition 
to the Acknowledgment. It is important that you should 
bear this in mind, because when the draft document is 
submitted for your approval you . ai-e tolerably sure to 
find that the purchaser's solicitor will have prepared 
it in a form embracing both branches of the section ; 
and it will be your duty, when representing trustees, to 
cut it down to the limit within which their responsi- 
bility should be confined. The point is thus expressed 
in Messrs. Wolstenholme and Turner's book i — 

" The first " (that is, the Acknowledgment), "unlike a 
" covenant to the same effect, may safely be given by a 
" trustee or mortgagee. He can always produce the 
" documents while he has them, and he ceases to be 
" liable after he has parted with them. He should 
" only give the Acknowledgment, and not the Under- 
" taking. An ordinary vendor will be liable to give 
" both in the absence of special contract " (a). 
Importance I have enlarged tediously, I fear, upon this subject of 

to custody, t^6 custody and production of title-deeds ; but with a 
&c., of deeds, practical object in view, which will, I venture to think, 
prevent you from having given me your attention in 
vain. There is no more important duty of a solicitor 
when acting for vendors or purchasers than that of 
ensuring that the title-deeds are in the right custody 
and are made legally accessible to those who are in- 
terested in the property to which they relate. The 
rightful possession of, or proper access to title-deeds is 
a matter of the gravest importance, and if you need to 
be satisfied on this point you have only to turn to any 

(a) Woktenholme k Turner's Conyeyancing Acts, 2nd ed., p. 34. 
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text-book on Equity to see what terrible mischief has 
originated in many a case from the fact of title-deeds 
having been allowed by carelessness or ignorance to 
fall into the hands of persons not legally entitled to 
retain them. Such persons have often been tempted 
to create charges upon the faith of them, and so to 
deceive innocent lenders, between whom and the right- 
ful and, in a moral sense, equally innocent owner the 
Court has afterwards had to decide which of them must 
suffer for the wrongful act of a third person. I do not 
mean to say for a moment that fraudulent dealings 
with title-deeds' spring solely from this cause, but that 
in many instances it has been so, and that the facilities 
for borrowing money on the security of title-deeds, and 
their intrinsic value as evidence of ownership, should 
induce each one of you to take to heart as an abiding 
first principle the importance of giving close attention 
to this part of your duties. 

I pass now to the consideration of leaseholds and As to Lease- 
copyholds as special subject-matters of sale and pur- copyholds. 
chase. In the course of my observations upon sales 
and purchases of real property generally I have re- 
ferred here and there to both of these classes of 
ownership. Some of my illustrations have been drawn 
from one or other of them, and much that I have said 
is applicable to both. I do not propose to attempt to 
expatiate at any great length upon their distinctive 
characteristics, but I may with advantage occupy the 
remainder of this Lecture in turning your attention to 
some few of the special features which they present in 
connection with our general subject, and I have 
adopted this course in preference to continually inter- 
rupting the generality of my observations by dwelling 
on exceptions. 

In the first place there is the impoi-tant question of 
title. Most of you probably know that, formerly, the Title to 
purchaser of a lease was entitled to call for the produc- F^er^rale. 
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tion of the lessor's title, and that to guard against this 
a stipulation precluding him from so doing was in- 
serted, as a matter of course, in every properly drawn 
set of conditions of sale or contract for private sale 
of a lease. 

The general rule of law to which I have referred was 
broken in upon by the 2nd section of the Vendor and 
Purchaser Act, 1874, which provided that under a 
contract to grant or assign a term of years, whether 
derived or to be derived out of a freehold or leasehold 
estate, the intended lessee or assign should not be 
entitled to call for the title to the freehold. 

This section, as you will see, went some length, but 
it did not cover the case of a purchaser calling for the 
title to a leasehold reversion, interposed between the 
subject of his purchase and the freehold title, and, 
accordingly, this case was met by the 3rd section of the 
Conveyancing and Law of Property Act, 1881 (sub-sec. 1), 
which enacted that, under a contract to sell and assign 
a term of years derived out of a leasehold interest, the 
intended assign shall not have the right to call for the 
title to the leasehold reversion, while the 4th and 5th 
sub-sects, of this same section go a step further in the 
same direction and oblige a putchaser of a lease or an 
underlease to assume in the former case that the lease, 
and in the latter case that the underlease, and every 
superior lease, were duly granted unless a contrary inten- 
tion is expressed in the contract. The result of this 
legislation, therefore, is obviously to render unnecessary 
any express stipulation precluding the purchaser from 
calling for the title, either to a freehold or leasehold 
reversion ; but when we come to consider the effect of 
the statute upon the subject of title, a point arises at 
once which I think it very important that you should 
bear in mind, though I must freely confess to you that 
I do not think you will get much comfort out of it. 

You might naturally suppose that in the sections to 
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which I have referred, the legislature had, as it were, Observations 
set a seal of approval upon the practice of not calling ^he Acts, 
for the lessor's title, and that the Statutes constituted a 
sort of indemnity against doing so. In a sense, no 
doubt, they do ; it is manifest that in ordinary circum- 
stances, no solicitor could be deemed guilty of negligence 
for omitting to negative the Act by express contract. 
But carry it a step further, and let us see how the pur- 
chaser stands. Now it was treated as settled law in the 
time of Lord Eldon, and is settled law to this day, that 
a man who takes a lease, and therefore, of course, a 
man who takes an assignment of another man's lease, 
has notice of his lessor's title. There is nothing what- 
ever in the Acts we are dealing with to negative that 
rule of law, and it follows, therefore, that if a purchaser 
does not call for his lessor's title he runs the lisk of 
getting a bad lease if the lessor has a bad title, and 
runs it not one whit the less for anything in these 
Acts. The risk may, of course, be small— experience 
must have shown it to be so, otherwise the stipulation 
negativing the right to call for it would not have 
become a provision of every-day use before the Acts 
were passed, and these particular sections would not 
have found their way into the Statute-book to encourage 
the omission of the requirement But there ai-e cases, 
in which, from the nature of the use to which the land ' 
is to be put, the investigation of the title may, in fact, 
be to the full as important as if the purchaser were 
buying the fee simple right out. Suppose, for instance, 
your client is acquiring a very large tract of coal lying 
at a great depth, by leases taken from a number of 
owners of different parts of the minerals. He will 
select the spot on which to sink a Pit, by means of 
which alone perhaps he means to work the whole 
Colliery, and he either takes a lease, or purchases an 
existing lease of the surface of that particular part of 
his Colliery. The sinking of the Pit may cost him not 
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thousands, but tens or even hundreds of thousands. I 
have personally known it to do so where the coal lies at 
a great depth and the strata are difficult to bore 
through. Where will he be if, his solicitor having 
refrained from requiring the lessor's title to be shown^ 
he suddenly finds, after making all his plans and 
incurring this enormous expense, that the lessor's 
title is a bad one, or that it is associated with restric- 
tive covenants of some sort— of which, mind, he is held 
to have had constructive notice — fatal to the user of the 
property for his purpose, and what will he think of the 
solicitor who would have discovered all this had he 
investigated the lessor's title ? 

Or, again, apply the same reasoning process to a long 
lease of land for ordinary building purposes and ima- 
gine the discovery of a flaw in the lessor's title just 
after the land has been covered with houses at the 
lessee's expense. 

I have pressed this point upon you, because I am 
anxious for you to thoroughly grasp the fact that there 
is no statutory immunity from calling for the lessor's 
title in any case in which it would have been right or 
prudent before the Acts to resist the insertion of the 
ordinary provision ; the only difference being that in 
cases in which before the Act you would have resisted 
the stipulation, you would now have to require the 
insertion of a clause giving your client the right of in- 
vestigation which the Statute takes away unless it is 
expressly given, 
men lessor's ^g to the cases in which it would be proper to insist 
be called for. on this right it is, of courae, impossible to lay down any 
precise rule, but the illustrations which I just gave you 
may furnish you with some general idea, and I think it 
may be said that whenever your client is purchasing a 
lease for purposes of great importance, or in any cir- 
cumstances in which hewould be subjected to substantial 
loss or inconvenience if his lessor's title were afterwards 
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impugned with success, or shown to be subject to re- 
strictions incompatible with your client's user of the 
property, then it would be your duty to investigate the 
title, or at all events to make your client thoroughly 
understand what may be involved in refraining from 
doing so, and to leave the decision to him. 

I will not enlarge further on this incident of leasehold 
purchases, beyond saying that the view which I have 
suggested to you of the operation of the Statutes of 
1874 and 1881 does not depend for its soundness upon 
any such rush-light as my own native perception, but 
upon the luminous authority of the late Master of the 
Rolls (Sir George Jessel), sitting as a Judge of first 
instance. It was attempted in argument in a case of 
Potman v. Harland (a), to bring the 2nd section Patmuny, 
of the Vendor and Purchaser Act, 1874, into play for ^«^^«''^- 
the assistance of the purchaser of a lease who was 
assailed under restrictive covenants affecting the lessor's 
title, which he had not investigated ; but the Master of 
the Rolls held the contention to be untenable, and 
expressed himself as follows : — " What the Vendor and 
'* Purchaser Act does is this. In order that a lessee 
" may obtain his lessor's title, it makes an express 
" stipulation to that effect necessary, whereas formerly 
"the rule was the other way, that without express 
" stipulation the lessee had a right to the title. Formerly 
" if the lessee had expressly stipulated not to look into 
" his lessor's title it would not have affected the con- 
" structive notice. This is the meaning of the doctrine; 
" you may bargain to shut your eyes, but if you do 
" wilfully shut your eyes, whether as a bargain or not, 
" you must be liable to tlie consequences of shutting 
" your eyes." 

The next point which appears to me to be worthy of Mode of 

mention in connection with leaseholds is as to the mode ^^^^^^ ^ 

coYenants. 

(a) L. R. 17 Gh. Div. 353. 
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of referring in Particulars or Conditions to the covenants 
or other special provisions of a lease. I think you may 
take it to be a sound rule that a vendor^s solicitor 
should not, by stating his view of the effect of any 
covenants or stipulations, absolve the purchaser from 
the need of looking into the contents of the lease for 
himself, but that he should simply let the document 
speak for itself, and give the vendor or his solicitor 
a reasonable opportunity for inspecting it The reason 
for this will, I think, be obvious to you. The purchaser 
may afterwards dissent from the construction put upon 
the lease by the vendor's solicitor, or he may contend 
that the provisions mentioned are qualified or affected 
by other provisions not mentioned, and on either of 
these grounds he may seek to get off his bargain. A 
still bolder course than that against which I have just 
warned you is that which is universally condemned by 
the text- writers, of referring to the covenants of a lease 
as being 'usual covenants.' No doubt a good many 
covenants have, as the result of litigation between 
unfortunate vendors and purchasers, been held to be 
usual and others to be unusual, and to that extent the 
country has been mapped out for us by the cases, but 
still it is a most rash thing for any vendor's solicitor to 
put up his client's lease for sale with any such compre- 
hensive label as that upon it, and I strongly caution 
you against the proceeding. 
Last receipt My next leasehold point brings us again to the Con- 
veyancing and Law of Property Act, 1881. It was 
usual before the passing of that Act to provide in the 
Conditions or Contract that the production of the last 
receipt for rent should be suflScient evidence of the 
performance of the covenants of the lease up to the 
completion of the purchase. The 4th and 5th sub- 
sections of the 3rd section of the Act adopt this idea, 
in the shape of putting upon a purchaser, in the 
absence of stipulation, the obligation of attaching this 
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virtue to the last receipt for rent, but with the, as I 
think, important qualifying words "unless the con- 
trary appears." Now it would be very rash for me to 
venture a prediction as to the exact force which will 
be given by judicial decision to these qualifying words, 
and how far it may be deemed to be the duty of 
the purchaser's solicitor, where the provision in the 
Act is relied on by a vendor, to endeavour to find 
out whether the contrary does or does not appear — 
whether, that is to say, the contrary must, so to speak, 
be dangled before his eyes, or its existence diligently 
sought out and enquired into. And as a necessary 
consequence, the same observation applies convertibly 
to the vendor's solicitor. May he rely on the Act as 
protecting his client from fishing enquiries and requi- 
sitions on the part of the purchaser, or ought he to 
insist on iuserting in the contract an unconditional 
and unqualified stipulation that the last receipt shall 
be accepted as conclusive evidence ? Bearing in mipd, 
on the one hand, that the stipulation in that form is 
one which the purchaser would find it, on the autho- 
rities, exceedingly hard to get over — ^that it would 
certainly cover, broadly speaking, all breaches other 
than those actually known to and concealed by the 
vendor, and which he had no reason to suppose to 
have been waived — and on the other hand, that the 
statutory provision introduces a qualification of which 
it is not easy to see the exact effect, I think I am 
not erring on the side of over-caution in advising 
you, when acting for a vendor, to press for the in- 
sertion of the provision hitherto in use, at all events 
until the point has been determined upon the Statute 
in a sense more favourable to the vendor than the 
language appears to me to render at all certain. And 
when acting for a purchaser, my counsel to you would 
be that, as your client would probably be in a better 
position under the Act than under an express stipu- 
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lation^ you should, as far as possible, nail your colours 
to the former, and endeavour to exclude the insertion 
of a provision superseding it. And I would add this, 
that when the vendor's solicitor is content to rely on 
the Act, I cannot but think, though my view may be 
quite a mistaken one, that your duty as a purchaser's 
solicitor would be satisfied by accepting the receipt 
without taking active steps as well to satisfy yourself 
that the Covenants have been performed. 
Copyholds. And now, lastly, as to Copyholds. I must confess that 

I always find it diflScult to regard with becoming gravity 
the incidents and mode of conveyance of copyhold 
property. That this very pecular tenure is dying out, 
and that sooner or later it is certain to become extinct, 
whether gradually by the process of enfranchisement or 
at one fell swoop by some Act of Parliament yet to be 
passed, are facts which I think few people will be 
prepared to dispute. But there still remains in this 
country, and may remain for many years to come, quite 
a sufficiently large quantity of copyhold land to make it 
impossible for me to omit any mention of the duties 
which will devolve upon you when acting for* a pur- 
chaser of land held by this tenure. I exclude the 
vendor's solicitor from consideration, because to a 
considerable extent the* steward of the Manor usurps 
his functions, and his proceedings in this connection do 
not, I think, call for special notice. 
Mode of Con- You are all aware that the mode of conveyance of 
veyance. copyhold land on sale is by a Surrender by the Vendor 

into the hands of the Lord of the Manor followed by an 
Admittance of the purchaser, and that this process of 
Surrender and Admittance takes place through the 
medium of the Steward of the Manor, and involves a 
solemn farce which one writer describes as follows (a): — 
" The Vendor takes in his hand a ruler, a walking- 

(a) Greenwood*8 Manual of ConYeyancing, 7th ed., p. 114. 
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" stick, or an umbrella," — ^I remember on one occasion 
being admitted with a penholder — " and repeats after 
" the steward, * I, A. B., in consideration of, &c., sur- 
" ' render such and such property to the Lord of the 
" ' Manor to the use of C. D., in token whereof I deliver 
" ' you this rod,' whereupon he gravely hands the 
" Steward the walking-stick or umbrella. It is now 
'^ the Steward*s duty to take the active part, and 
'' accordingly he says to the purchaser, holding out as he 
" speaks the walking-stick or umbrella, ' I, E. F., in the 
" ' name of the Lord of the Manor, do admit you, C. D., 
" ' tenant of such and such property this day sur- 
' rendered to your use by A. B., in token whereof I 
' deliver you this rod,' and accordingly he hands the 
walking-stick or umbrella to the purchaser, who ipso 
" facto becomes seised in fee according to the custom of 
" the manor." 

It would be foreign to my purpose to dilate upon the 
origin of this mode of conveyance, and I must assume, 
as I said at the beginning of my Lectures, that you 
have informed yourselves generally upon that subject, 
so far as Stephen's Commentaiies will have enabled 
you to do so, and can follow me with understanding 
minds when I speak of copyhold property. What I am 
concerned with is to point out very shortly some few 
practical matters to be carefully borne in mind. 

And first, with regard to the Contract, whether on a 
sale by auction or on a private sale. You may safely Advice to 
assume, as a starting point, that your client will in all before Con- 
probability not have the remotest idea what the *"^*« 
word ' copyhold ' imports from a conveyancing point of 
view, and you will be doing him very good service by . 
inducing him to allow you to ascertain before he is 
committed to the Contract what the customs of the 
particular manor are — whether they are burdensome or 
the reverse. You must always remember that each 
manor makes a law unto itself — even a law of descent 
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—and tbat the burdens of fines, fees, heriots, quit-rents, 
and other copyhold incidents differ vastly in degree in 
different manors. Then, again, the purpose which 
your client has in view in buying the property must 
not be lost sight of. If he proposes to build upon it 
and grant leases, it will be your duty to point out to 
him that unless there be a special custom of the manor 
to the contrary he can grant no lease beyond the term 
of a year without his lord's consent. If the working of 
minerals be your client's object, you will have to 
explain to him that the lord possesses a qualified right 
to all minerals under the lands as well as to all timber 
growing on the surface. Of course when you have once 
communicated these matters to your client you wiU 
have dischai'ged your first duty, and it will remain for 
him to decide whether he will be deterred from buying, 
or whether the price which he is willing to pay will be 
affected by any considerations which you may have 
impressed upon him ; but what I am anxious to bring 
home to your minds is that most purchasers buy a' 
piece of copyhold land without the remotest idea of 
the very practical difference which its peculiar tenure 
may make in the matter of oii^nership. 

Sometimes, of course, in copyhold, as in other pur- 
chases, the matter may not come to your hands 
before the moment for uttering a warning note has 
gone by. Your client may have struck his bargain and 
merely come to you to carry it out. In such a case it 
will remain for you only to exert all vigilance in your 
examination of the title — as indeed you must, of course, 
equally do where you have been concerned in the 
settlement of the contract — and in obtaining all need- 
ful information as to the custom of the manor. Those 
two duties, in fact, are so closely interwoven as to be 
Investigation Practically one. Suppose, for example, that the Ab- 
stract of Title shows at one point a descent contrary to 
the ordinary rules of law — say, for instance, to a 
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youngest instead of an eldest son. You will readily see 
that you cannot pass over that link in the title without 
being thoroughly satisfied that it accords with the 
Custom of the Manor. Then, again, as to ' free-bench/ 
which, as you no doubt remember, is the copyhold 
analogy to the wife's right to dower in freehold land. 
This right of free-bench does not attach in all manors, 
but arises only by special custom. The extent of the 
wife's interest varies also — ^it may be a life interest in a 
third or a whole, it may and generally does attach, 
unlike dower, only after the decease of the husband, but 
sometimes, like dower, it attaches to lands of which the 
husband has been tenant at any time during the 
coverture. Once again — ^the husband's estate by the 
curtesy can only arise where it is supported by special 
custom. You will readily see that you can only dear 
the title upon such points as these by informing your- 
selves carefully as to the customs of the particular 
Manor. 

The Abstract of Title to copyholds will contain a Abstract of 
compilation from the copies of Court Rolls in the * 
Vendor's possession, and must, of course, be examined 
with them^and this investigation should be supple- 
mented by a cai'eful search of the actual Court Bolls to 
see that all dealings affecting the Title since the date 
of the commencement of the Abstract And disclosed on 
the Rolls have been duly abstracted. Any point arising 
as the result of this examination, or upon the face of 
the Abstract, or as the result of your enquiries into the 
customs of the Manor, you will of course make the 
subject of requisition in the ordinary way. 

The hopelessly inappropriate and inaccurate descrip- identity of 
tion of copyhold property in Court Rolls is a subject of ^Py^ol<^- 
constant trouble to conveyancers, and so fully has it 
been recognized by the Court that even in the absence 
of any stipulation as to identity it has been held (a) 

(a) Long v. Collier^ 4 Russ. 267. 
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tbat a yendor cannot be compelled to furnish evidence 
of identity in the usual mode of identifying the property 
with its description as appearing on the Court Rolls, 
but only to show that it has actually been held under 
that description. You will find yourselves compelled 
in almost every case of a purchase of copyholds to rely 
upon evidence — often very unsatisfactory-— of this class 
rather than upon any hope of identifying the property 
which your client has bought with any description of 
it on the Court Bolls, and I can only exhort you to 
insist upon the best evidence of which the circumstances 
permit being furnished to you. 

There is often a looseness of practice in the matter of 
keeping the copies of Court Bolls furnished by the 
Steward of the Manor to copyholders. I suspect that 
this has arisen from an idea that, as the Court Bolls are 
themselves in existence and generally available for 
inspection, it is not very material to take care of the 
copies. This is not, however, a true view of the 
matter. These copies of Court Bolls are in fact the 
copyholder's title-deeds, and it is very important that 
they should be preserved, and on a sale be available for 
production and delivery to the purchaser. It is, I think, 
clear that the purchaser cannot in the absence of stipu- 
lation be remitted to the Court Bolls alone. " He may," 
The Court says Mr. Dart (a), " compel the vendor to verify his 
^^' " Abstract at his own expense by the production of 

" authenticated or examined copies in cases where the 
" originals were lost, even although the steward will 
" allow the purchaser to inspect the Court Bolls." It is 
also, I think, equally clear that it is the duty of the 
purchaser's solicitor, where the originals are not forth- 
coming, to require evidence satisfactorily accounting for 
the circumstance. I do not think that upon the 
authorities the absence of these original Court Boll 

(a) Dart on Vendors, 5th edit., p. 311. 



INVESTIGATION OF TITLE. 211 

copies without more would, at all events now, be held 
as against a purchaser to amount to notice that some 
third person had any equitable charge upon the pro- 
perty, though there is on the books a case of Whitbread 
V. J(yi'dan (a), which appears to be thought by some 
writers to have gone this length ; but it would certainly 
be a cogent circumstance, if taken in connection with 
any other facts calculated to excite suspicion, and I 
would particularly impress upon you as a sound rule to 
go by in your Conveyancing practice, that where you 
have to satisfy yourselves in the interests of your clients 
upon any given point, it is always wise and prudent to 
follow the example of our Courts, and require what 
would in the ordinary course of things be the best 
evidence to be adduced, and if it be not forthcoming, to 
satisfy yourselves that there is a sufficient reason for 
the circumstance before you dispense with it and accept 
evidence of less intrinsic value. 

The forms of copyhold assurance do not allow of their 
containing any covenants or special stipulations, and it 
is therefore usual and necessary in the interests of the 
purchaser that a deed should be entered into between 
the parties, bearing even date with the Surrender, and Deed of 
corresponding in substance with the frame of a con- Covenant, 
veyance of freeholds, except that in place of the usual 
operative part the deed I am speaking of contains a 
Covenant to surrender the copyhold property to which 
it refers. 

Connected with this deed there is a point to which 
I would direct your special notice. The 5th sub-section 
of section 7 of the Conveyancing and Law of Property 
Act, 1881, declares that a conveyance in that section 
includes a deed conferring the right to admittance to 
copyhold or customary land, but does not include any 
customary assurance other than a deed conferring that 
right. This 7th section, as you may remember, we^ have 

(a) 1 Y. & C. 303. 
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already considered at some leugth (a), and I need only 
remind you as to it, that it provides for the omission of 
various express covenants for title in the shape of 
enacting that they shall be implied by the use of 
certain words in the operative part of the Conveyance. 
Application Now, it may be said generally that the Conveyancing 
ancingAct, ^^^ ^^ of Property Act, 1881, does not apply to lands 
1881. held by Copyhold or Customary Tenure. So impressed 

with this view were Messrs. Clarke and Brett, that in 
their book on the Statutes they have argued them- 
selves (6) into the belief, that the 7th section of the Act 
has no application to the Deed of Covenant to which I 
just referred, because of this 5th sub-section. 

I quite agree that a deed of covenant to surrender is 
not a deed conferring a right to admission. In fact 
such a deed falls only within a very limited class, as 
the following passage, taken from Sugden on Vendors (c), 
will show you : — 

" Where by will a power to sell a copyhold is given, 
" or where by the Surrender accepted by the lord or 
" authorised by custom a like power is given, the pur- 
** chaser can only require the vendor to execute a bargain 
" and sale which will entitle him to admittance." 

But, with deference to the learned authors, I think 
it is clear that they have carried this point too far. The 
deed of Covenant to surrender is something quite 
distinct from a ' customary assurance,' and it does not 
in the least follow that because it does not come within 
the limited class of deed mentioned in the 5th sub- 
section as conferring a right to admittance, it is excluded 
from the Act. What the Statute excludes from its 
operation are the actual Court Boll transactions; and so 
far from excluding the deed of Covenant to surrender 
from the Act, it is expressly included in the definition 
of the word ' Conveyance ' in the 2nd section. 

(a) Ante J p. 168 et scq, 
(b) 2nd edit., p. 55. (O 14th edit., p. 562. 
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I cannot myself feel any doubt that the provisions as 
to implied covenants in the 7th section extend to 
Covenants for sun-ender, and that the vendor may by 
the use of the words 'beneficial owner' render Covenants 
for Title in such a deed just as superfluous as they would 
be in a Conveyance of Freeholds — while it is, I think, 
equally beyond question that the provisions of the Act 
which affect the draftsmanship of Conveyances in other 
respects (such as the omission of general words imder sec- 
tion 6) ; and the provisions which relate to the language 
of deeds generally (such as the shortening of words of 
covenant by omitting any mention of heirs or assigns 
under sections 58 to 60) apply to a deed of Covenant 
to surrender Copyholds. 

I am fortified in this view by the high authority of 
Messi*s. Wolstenholme and Turner, who broadly assert 
that covenants for title may be implied in such a 
deed (a), and give practical effect to that view by 
framing their Precedents of Deeds of Covenant to 
surrender accordingly. 

Briefly, then, the Act has left all the peculiarities 
of copyhold tenure, and all the incidents of the 
assurances entered on the Court Rolls, by which 
the ownership of Copyhold property is transferred, un- 
touched, but it has stretched its hand out so as to gi*asp 
the form of the deed of Covenant which accompanies 
these transactions, and with which the Lord of the 
Manor has no concern. 

I must not dwell further upon the peculiarities of Conclusion 
tenure, title and mode of conveyance with which you 
may have to deal when acting for pu]'chasers of copy- 
hold land. I do not, of course, affect to have exhausted 
in a few pages a subject which has filled many learned 
treatises, but looking to the infinite variety of the 
customs of different manors — and, I may also add, to 

(a) Wolstenholme & Tamer's Conyejancing Acts, 2nd edit., p. 35. 
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the personal peculiarities of some few Stewards — 1 
scarcely think that for the practice of every-day life an 
attempt to master the subject in all its minute intricacies 
would repay you for the time and labour expended on 
it, however interesting the task may be from an anti- 
quarian point of view. My object has been only to 
direct your minds to a few of the leading differences 
which remove this subject of conveyancing from all 
others. I was told by a learned international lawyer a 
short time since, that in the Russian town of Riga 
there are, or were, five different systems of juris- 
prudence in active play. We do not live here under 
such a dispensation of hopeless confusion, but you and 
I have to realise, that dotted about England are a 
number of districts each of which has its own little set 
of laws relating to the tenure and transmission of 
land, no one set of which is quite like the rest, or bears 
a much closer analogy to the general law of the land 
than the law of Patagonia — but as to all of which alike 
certain principles are applicable, by storing our minds 
with which we may hope to be competent to protect 
the interests of our clients, and to direct our attention 
intelligently, when the occasion arises, to the salient 
points calling for the exercise of skill and judgment. 

With this Lecture I conclude my observations as to 
the duties of Solicitors in connection with sales and 
purchases of real estate, and in announcing the fact, I 
take the opportunity to add the expression of a very 
sincere hope that you may here and there have picked 
up something which may be of lasting use. I am pain- 
fully conscious how little I have really said, and what 
an immensity of matter I have been forced to leave 
untouched, but I have striven to the best of my ability, 
within the limits available to me, to place before you 
the broad outlines and land-marks of the subject. 

My three remaining Lectures will treat of the duties 
of Solicitors in connection with Mortgages of land. 
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The subject of my remainiog Lectures covers, as to 
many of the general principles by which the legal 
practitioner should be guided^ ground which I have 
already traversed in dealing with the duties of Solici- 
tors for Vendors and Purchasers ; and it is this fact, 
coupled with a confident belief on my part that you 
have intelligently followed me on the road thus far, 
which has enabled me to condense into three Lectures, 
not all by a very great deal that can be said as to the 
duties of Solicitors for Mortgagors and Mortgagees, but 
as much, relatively speaking, as I have been able to say 
in six Lectures on the subject of Sales and Purchases. 
The aim which I have set before myself in preparing 
these Lectures on Mortgages has been, in fact, to touch 
with a light hand the points as to which the duties of 
a Solicitor for Mortgagor or Mortgagee present features 
of close similarity to those of a Solicitor for a Vendor or 
Purchaser, and to dwell more at length upon the 
distinguishing characteristics of our present subject. 

Now there are, in the commercial or popular way of Classification 
speaking, a great many different classes of mortgage 
security affecting real estate, but in another and 
technical sense all mortgages of Eeal Property rank 
under one or other of the two divisions of Legal Mort- 
gages and Equitable Mortgages. There are many 
important differences between these two classes, and it 
will be a great advantage to you in practice to have a 
clear perception of what those differences are. J shall, I 
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think, best assist you to that end by treating them as I 
propose to do, quite separately, and reserving until we 
come to deal with the latter of the two classes of security 
any comments I may have to make by way of com- 
parison. For the present we will, if you please, forget 
the existence of equitable mortgages altogether, and 
direct our attention for the most part to the case of an 
' ordinary legal mortgage of an estate in fee simple, with 
reference to which, as Mr. Charles Davidson well 
expresses it (a), other legal mortgages differing as to 
their subject-matter, or special in their objects or pro- 
visions, may be considered as varieties. 

It is important to bear in mind at starting that a 
mortgage is a pure money transaction to the mortgagee. 
It is also, of course, a money transaction to the mort- 
gagor, but in his case a variety of considerations con- 
nected with the property mortgaged may come into 
play. Not so the mortgagee. There is no sentiment 
about the matter so far as he is concerned. He lends 
so much money at an agreed rate of interest, and so 
that the property be an amply sufficient security for 
his money it matters not a rush to him whether it is in 
the most picturesque part of the Lake district or in 
Bethnal Green. This is a very simple and self-evident 
fact, but I press it upon you because it lies at the root 
of the difference in the general points of view from 
which the solicitor for a purchaser and the solicitor for 
a mortgagee should approach the carrying out of those 
several transactions. 

From what I.have just pointed out, it follows that an 
intending lender on mortgage security must look to be 
safe in two ways : first, as to the value of the property 
from a commercial point of view, and secondly, as to 
the soundness of the mortgagor's title from a legal 
point of view ; and you will readily see also that this 



(a) Davidson's Precedents, 4th edit., vol. ii., part 2, p. 13. 
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commercial aspect of the matter is one that must come 
to the front the moment the transaction is mooted. 

It is not easy to lay down any precise rule as to the How far 
exact part which it is the duty of a Solicitor to play in so^^r^n- 
connection with this preliminary and very important cemedwith 
question of the value of the security ; but I am confi- 
dent that I shall not be misleading you when I assert 
that^ except within certain limits which I will endeavour 
to indicate briefly, it is in no shape or form any part of 
a Solicitor's professional duty to advise his client as to 
the amount which may safely be advanced on the 
security of any given propei-ty. That this advice is in 
fact frequently given, I admits and more particularly in 
the country where a local Solicitor almost necessarily 
becomes by experience a competent judge of the value 
of surrounding property; and I am far from saying 
that a Solicitor may not, where his business lies much 
in that direction, become quite a sufficiently expert 
valuer of property, for ordinary mortgage purposes, to 
be able to give his client sound and able advice on this 
subject But what may appear at first blush to be 
exceptions to the rule which I have ventured to lay 
down for your guidance, are not, in fact, to my mind, 
exceptions at all ; because it appears to me that, when 
a Solicitor advises a client as to the money value of a 
security, he does not advise him qvA Solicitor at all, but 
convei*ts himself for that particular purpose into an 
Estate Valuer, and, wisely or unwisely as the case may be, 
assumes a responsibility quite distinct from that attach- 
ing to a mortgagee's Solicitor, working within the lines 
of his professional obligations. And of this I am well 
assured, and I impress it upon you as students, because 
it is when we are young that we are unwilling to plead 
guilty to ignorance upon any subject under the sun, 
that no single one of you need ever be ashamed of 
declaring your incompetence to give a reliable opinion 
as to the market value of a property on which it is 



HO SUFFICIENCY OF SECURITY. 

pr(^osed to make an advance ; the simple justification 
being that it is no part of your business or duty as a 
Solicitor to advise on such a point, and that you are 
determined to act on the sound old principle "Ife sutor 
uUra crepidam." 

But having said thus much^ I must hasten to point 
out to you, that closely connected with the actual 
valuation which is part of a Solicitor's business, are 
considerations which should most certainly be present 
to your minds at this initial stage of the matter, and of 
which your client may well have the full benefit. If he 
is beneficially entitled to the money which he proposes 
to lend, it will be your duty — unless your instructions 
are merely to carry out a transaction already determined 
upon, and even then you may at times see your way to 
putting in a valuable warning note — to consider the 
general character of the security, and to make any 
suggestions that occur to you. If the step has not 
been taken or contemplated, you will advise that a 
Valuation shall be obtained whenever it is practicable 
from some competent surveyor, and you will exercise your 
best discretion in the choice of a Surveyor if that matter 
is remitted to you, as may frequently be the case. But 
surveyor's reports do not always exhaust the subject prac- 
tically, and experience has often shown that a security 
valued, and lightly valued in a sense, at an amount far 
exceeding what is proposed to be advanced, may be a 
by no means desirable investment for a mortgagee. Let 
me take one or two instances. We will suppose that 
upon an enoimous place of entertainment, built at a 
cost of £80,000, only £10,000 is sought to be raised by 
mortgage. Here you might say, at first sight, is an 
ample margin indeed, and so it may be. But suppose 
that the lessee fails, as lessees of such places have a 
way of doing, and where is the mortgagee ? He may 
succeed in selling or letting the building, or it may be 
left on his hands a veritable white elephant He may 
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have to wait a long while before he can realise his secu- 
rity, and be largely out of pocket meanwhile for rates, 
taxes, insurance, and so forth. A surveyor may place 
any value he pleases on such a class of security, and 
yet your client will, generally speaking, be well advised 
by you to leave it alone. Take the case again — ^not an 
uncommon one — of a Colliery. I have known several 
instances in which a mortgagee of a Colliery valued at 
an immense sum has had to decide whether to let a 
security for a tenth of the valuation figure perish by 
allowing the Colliery to be drowned, or to go to very 
heavy and continuous expense in the hope of bringing 
back his advance and outlay in better times. When- 
ever an element of uncertainty or instability is intro- 
duced into the security, the mortgagee should pause 
long before he invests his money. The cases in which 
that element does arise are reduced for the most part 
to those in which common sense and ordinary business 
habits of thought would enable you to point it out to 
your client ; and what I am anxious to bring home to 
you is, that, outside of the actual assumption of personal - 
responsibility for advising a client in so many words 
that so much money may safely be lent upon a given 
property, there is a field of usefulness in which a 
solicitor may earn his client's good opinion, and do him 
excellent service, by the display of sound common sense 
and thoughtfulness. I need hardly add, that experience 
which none of you, however able or industrious, can gain 
by any shorter method than that of plodding steadily 
along, will make this task less and less difiicult to you as 
the number of the securities that pass through your hands, 
and your opportunities of observing instances of securi- 
ties which have not turned out well, and the why and 
wherefore of that result, acciynulate and are stored up 
in your minds. 

So far as to the lender who is dealing with his own Trustee 
money. But there remains that large class of lenders ^^^ers. 
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who advance money which they hold in trust for 
others, and as to whom what may be^ only a question 
of prudence or imprudence, of certainty or of risk, in 
the case of an ordinary mortgagee, assumes the propor- 
tions of an actual and very serious principle of law, to 
transgress against which may involve a trustee in 
ruinous personal consequences. I will endeavour to 
show you clearly what I mean. 
Powers of In the first place, there arises in the case of a trustee 

mwit. ^^^' lender the question whether — all considerations of value 

apart — the security is authorised by the instrument 
creating the trust. That document, whether Will, 
Settlement, or whatever else it may be, is the charter 
within the four comers of which he must keep. If he 
be authorised to invest in real securities, he must not 
lend on leasehold property, because it is settled that 
that investment does not fall within the expression 
'real securities.' It is very rare for the powers of 
investment given to trustees not to extend to lending 
money on real securities (which include freeholds and 
copyholds), and in the absence of being expressly for- 
bidden to do so trustees may now, under the Statute 
22 & 23 Vic. c. 35, sec. 32, invest upon real securities 
in any part of the United Kingdom without being 
liable for breach of trust, provided the investment be 
in . other respects reasonable and proper. But still 
testators and settlors are at times capricious and fanciful, 
and they are entitled — even in these days of public 
interference with private rights— to limit in any way 
they please the powers of investment given to trustees ; 
and it is therefore necessaiy at starting to be clear that 
the proposed investment falls within the trustee's power 
as a dry question of law. And remember that this 
will be a matter for you as the trustee's solicitor. Not 
one trustee in a hundred, unless he chanced to be a 
lawyer, would be alive to a technical point of this sort, 
and it is the almost universal habit of trustees to cast 
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themselves upon their solicitor and look to him to keep 
them straight. 

There is another preliminary point of law necessary Equitable 
to be borne in mind in advising trustees, and which f^^^ 
sometimes has to be courageously pressed by the solici- Trustees, 
tor in the face of opposition from his clients. The 
Court will not allow trustees to lend to themselves, or 
to one of themselves, either alone or in conjunction 
with any other person or persons. The security offered 
may be unimpeachable, but the Court holds that the 
cestuia que trust are entitled to the benefit of the 
undivided and independent judgment of all the trus- 
tees ; and if even one of them becomes the borrower as 
well as the lender, the cestuia que trust lose this benefit, 
because the borrower must naturally look with a partial 
eye upon the security which he is offering, and the 
conflict between his interest and his duty prevents him 
from doing his full and entire duty in the character of 
trustee. Many thoughtful lawyers and laymen are of 
opinion that some of the doctrines of the Court with 
regard to trustees are strained against them to a point 
which sometimes results in grievous hardship, I might 
even say cruel injustice — using that word in its purely 
abstract sense — in individual cases, and which makes 
it often a difficult task to induce people to undertake 
so thankless and responsible an office. But this par- 
ticular rule, which removes what might otherwise be a 
formidable temptation to deal with trust funds, not dis- 
honestly, but with mingled motives of duty to the 
cestuia que trust and personal convenience to the trustee 
is to my mind one of the soundest and best principles 
ever laid down by the Court 

Assuming the security to be authorised by the trust Sufficiency of 
instmment, and the trustees to be in no way mixed up ^^^^ *°' 
in identity with the intending mortgagor, there comes 
the next and very serious question — ^viz., the sufficiency 
of the security in point of value. On this point trustees 
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cannot be too carefully and cautiously advised^ and 
there are certain rules ivith which it is very desirable 
that you should be familiar. Mr. Fisher ia his work 
on Mortgages, says on this point (a) : — " It is understood 
" that they will neglect their duty if they lend more 
" than two-thirds of the value of freehold agricultural 
'' land, or one half of the value of freehold houses ; and 
^ even this it seems is too large a proportion if the 
" property be used for trade purposes." In support of 
this proposition, Mr. Fisher cites among other autbori- 
8ti4!kney v. ties a case of Stickney v. Sewell (6), the report of which 
I have looked at 

In that case two executors and trustees were em- 
powered by will to lend money on Government, real, 
or personal security. One of them lent part of the 
fund to the other trustee and his partner in trade upon 
mortgage of, among other property, a wind-mill, a 
water-miU, and a house in a town. The mortgagors 
became bankrupt, and the property produced on sale 
considerably less than the sum advanced. The executors 
were held liable for this deficiency. 

The Master of the Bolls referred in his judgment to 
the fact that one of the borrowers was a trustee, but it 
was not necessary for the decision of the particular 
point before him to enlarge on it. 

But on the dry question of value, which was the 
point actually before him for decision, he thus expressed 
himself: — 

" The result being that trust-money to the amount 
" of £750, besides interest, is lost, the burthen of proof 
" of sufficient value lies on the executors. To advance 
" two-thirds is admitted to be within the rules of 
" ordinary prudence ; but that is with reference to pro- 
" perty of a permanent value, as freehold land. The 

(a) 3rd edit., vol. i., p. 289, note (n). 
(J) 1 Myl. k Cr., p. 8. 
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" same rule does not apply to propeiiy in houses, which 
" fluctuates in value, and is always deteriorating." I may 
just say that I do not quite follow that observation in its 
largest sense, because the increase in the value of house- 
property in a given neighbourhood frequently exceeds 
largely the decrease in the actual value of the structure 
from wear and tear, but the Master of the Bolls probably 
had this special deterioration only in mind. The judge 
then proceeded to show how in this particular case the 
general rule which he had laid down had been violated 
by over-advancing upon property of fluctuating value, and 
expressed his opinion that a property which derived its 
value from ' the accidental absence of competition in 
trade,' could not be said to be a proper investment at 
all ; and he also commented on the fact that there was 
no evidence of any Valuation having been made at the 
time of the advance. 

To the same effect are two other authorities fre- 
quently cited on this point — the cases of McLeod v. 
Annesley (a), and Stretton v. Ash/mall (6). In both 
these cases trustees were called upon to make 
good personally a loss to the trust estate arising out 
of a mortgage investment, upon the ground that the 
loss had arisen through the neglect of the trustee 
to exercise sufficient care and prudence. 

In the first case the Master of the Rolls (Lord McLeod y, 
Komilly), referring to the ordinary rule regulating the ^^^ ^' 
Mortgage investments of trustees, said : — 

"I am aware of no authority, but it has been 
" the general understanding of the profession, and 
" practice of the Court, to consider that a trustee is not 
"justified in advancing money on agricultural freeholds 
" to the extent of more than two-thirds of the value, 
" and where there is a power to advance on house- 
" property and there is a freehold house on which the 

(fl) 22 L. J. R. Ch. p. 633. 
(J) 24 L, J. R. Ch. p. 277. 
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** money is to be advanced, not to the extent of more 
* than one-half." 

In the latter of the two cases Vice-Chancellor 
Kindersley refers in his judgment to the fact that the 
money was lent upon a malt-house and other buildings 
which were used for the purpose of carrying on a trade, 
and proceeds to say : '' It was consequently liable to 
** great fluctuations in value, and it was natural that in 
*' lending money upon such property a person would 
*' say he could not invest the money without ascei-tain- 
** ing that there was a large margin for depreciation." 
And in another part of his judgment the Vice-Chan- 
cellor mentioned with approval the general rule which 
I have just cited as enunciated by Lord Romilly, and 
added this observation : " This of course could not be laid 
" down as a fixed rule liable to no variation, but it is 
" a rule of ordinary discretion which every man would 
•* adopt in carrying on his own aflfairs." 

In his book on Trusts Mr. Lewin cites among others 
the cases to which I have just referred as supporting 
the following propositions (a) : — 

" Trustees cannot be advised to advance more than 
" two-thirds of the actual value of the estate if it be 
" freehold land, and if the property consists of freehold 
** houses they should not lend so much as two-thirds, 

" but (say), one-half of the actual value As to 

" buildings used in trade, and the value of which must 
" depend on external and uncertain circumstances, 
" trustees would not in general be justified in lending 
" so much as one-half." 

The distinction, as you will have seen, is thus very 
marked between the two classes of lender, and the 
point which above all others I would impress upon you 
with reference to trustees is that if anything goes 
wrong with the security, the whole onus of getting out 
of the difl&culty rests upon them. If the property on 

(a) 5th ed., pp. 263, 264. 
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sale does not realise the amount advanced, there is a 
very aivkward primd facie case against the trustee. 
While, therefore, within the limits which I have men- 
tioned, the Solicitor for an ordinary lender may do 
much to serve his client's interests while the loan is at 
the stage of negotiation, he may, and he most em- 
phatically should, when acting for a trustee lender, 
do all in his power to protect him from incurring the 
veiy serious responsibility which flows from a violation 
of any of the rules by which the Court judges a trus- 
tee's mortgage transactions. 

I must not leave this trustee part of my subject with- 
out referring to the duties which arise in the converse 
case of a Solicitor acting for trustee borrowers. 

Let us first see in what cases a trustee may borrow Trustee 
on Mortgage of the trust real estate. Borrowers. 

The power must aiise either under express power in 
the trust instrument, or by implication from other pro- 
visions, or by Statute. 

The first of these alternatives, that of an express Express 
power, needs no explanation. power. 

The second — ^that of a power not express, but im- implied 
plied from other provisions in the trust instrument, ^^^®^* 
arises where real estate is charged with payments, the 
mode of raising which is not prescribed. Here, in- 
dependently of the Statute presently mentioned, the 
payments may be raised in certain cases by mort- 
gage or sale (a). But the mortgagee is placed in this 
curious position, that his security will not give him a 
right to prove as a creditor against the estate— he will 
have the full benefit of the charge on the real estate, 
but he will have no personal claim either against the 
executor or devisee (unless the executor or devisee has 
taken upon himself to enter into a personal covenant 

(a) As to when this power arises and how it is exerciseable, see 
Dart on Vendors, 5th ed., vol. ii., p. 618, and White and Tudor's 
Leading Cases, 3rd ed., vol. i., pp. 79 — 84. 

Q 2 
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for payment of the amount), or against any other assets 
of the testator. There will be nothing in his security 
corresponding to the covenant for re-payment which in 
ordinary cases is invariably entered into by the 
mortgagor. 
J&r J«W V, A good illustration of this is afforded by a modem 
case of FarhaU v. Farhcdl (a), in which a decision of 
Vice-Chancellor Bacon was overruled by Lords Justices 
James and Hellish. There an executrix of a testator 
kept an executorship account with a bank, and, having 
a power under the Will to mortgage the real estate in 
aid of the personalty, she deposited with the Bank 
the title-deeds of part of the testator's real estate as 
security for the balance. The account was considerably 
overdrawn by the executrix, and the money to a great 
extent misapplied, but without the bank having notice 
of the misapplication. The security proved insufficient 
to pay the balance, and the bank claimed, and were 
allowed by the Vice-Chancellor, to rank against the 
testator's estate as creditors for the difference. 

The respondents' counsel on the Appeal contended 
that as the executrix could have mortgaged to its 
utmost value every chattel forming part of the estate, 
and might have mortgaged the realty to any extent, 
there was no reason on principle why she should not 
create a general debt without actually charging the 
whole of the testator's estate. But the Lords Justices 
would not so have it, and Lord Justice James made, 
among others, the following observations : — 

" In this case it seems to me quite clear that there 
" was no legal debt due from the estate to the bank. 
" The executrix borrows money as executrix, says that 
" she is executrix, and the bank debit her as executrix. 
" To say that this charges the estate would give execu- 
" tors power to create debts to an unlimited extent. 
" . . . . To say that the executrix can by borrowing 
" money enable the person who has lent it to stand as 

(fl) L. R. 7 Ch. 123. 
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" a creditor upon the estate, is a position supported by 
" no authority and no principle." 

Lord Justice Mellish winds up his judgment by re- 
ferring to a dictum of Mr. Justice Bayley which the 
Lord Justice held to be perfectly clear law, to the eflfect 
that the debts contracted by the executor cannot come 
into competition with the debts contracted by the 
testator in respect of their being paid out of the assets. 

You will see, therefore, that to this class of security 
there attach certain peculiar features not to be lost 
sight of by the solicitor who acts either for the trustee 
borrower or for the mortgagee. 

The third alternative which I mentioned was that of Statutory 
a power to mortgage the trust real estate arising by 
Statute. 

The principal Statutory provisions on this point are 22 k 23 Vict, 
to be found in the 22 & 23 Vict. c. 35, sections 14 to 18. ^- ^^• 
You will find on referring to those provisions that in 
the case of Wills by which real estate is charged with 
the payment of debts or legacies, the devisee, where 
the real estate is devised to trustees for all the testator's 
interest, and the executor where it is not so devised, 
may raise the debts or legacies so charged by sale or 
mortgage, and the purchaser or mortgagee is exonerated 
from seeing whether the powers conferred by the Statute 
have been duly exercised. 

Then, again, by Section 9 of Lord Cranworth's Act 23 & 24 Vict. 
(23 & 24 Vict. c. 145), trustees are empowered where ^' 
money is required for the purpose of paying for equality 
of exchange, or for the renewal of any lease, to raise it 
by mortgage ; and here again the mortgagee is ex- 
onerated from inquiring into the necessity or regularity 
of the exercise of the power. 

There are some few other Statutes of a more special 
kind which enable trustees to raise money on mortgage 
for special purposes of Improvements, Drainage, and so 
forth, but I need not enlarge upon them. 
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These then being the limits within which the power 
of mortgaging arises, it is necessary when acting for 
trustees, whether they propose to borrow on mortgage, 
or whether the suggestion of adopting that expedient 
proceeds from you, that you should carefully consider 
whether the power exists, and with what if any con- 
dition, it is clothed either by the trust instrument or 
by Statute. 
Position of And not only so, but, except where the mortgage 

Trustees. ^^Bills within a class in which the mortgagee is protected 
by positive Statutory immunity, some care is requisite 
on the part of his solicitor in seeing that the advance 
may properly be made. 

The mortgagee's qualified position in such a case is 
thus defined by Mr. Fisher (a) : — 

" The mortgagee making the advance bond fide 
" under the belief that the money would be properly 
" applied and without notice of an intended improper 
" application, is justified in taking the word of tlie 
" executor or trustee as to the necessity for raising it, 
" where there are no circumstances which may create 
" a reasonable doubt as to the motive or objects for 
" doing so. But where money is proposed to be raised 
" after a reasonable lapse of time and without apparent 
" reason, the mortgagee is bound to make proper 
" enquiry." 

And in another part of his work (6), when writing of 
the doctrine of constructive notice in dealings with 
executors and trustees, Mr. Fisher says : — 

" Although the taking a mortgage firom an executor, 
" with knowledge that he fills that character, neces- 
" sarily implies notice of a Will, such a mortgagee is 
" not generally bound to enquire whether the executor 
" is justified in pledging the assets, nor affected with 
" notice of an improper application of the mortgage 

(fl) 3rd ed., vol. i. p. 283. 
(A) 3rd ed., vol. i., p. 676. 
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" moneys-provided there be no contrivance between 
" the mortgagee and executor to the injury of the estate 
*' or the persons entitled under the Will ; and that the 
" transaction be not obviously one in which the exe- 
cutor is acting in breach of his duty, or which 
amounts to- a devastavit. A person so dealing with 
an executor does not generally become affected by a 
" breach of trust, by taking a mortgage of the assets, 
" whether specifically bequeathed or otherwise, because 
" primd facie the dealing is consistent with the duty 
" of an executor ; but, not to speak of cases of palpable 
" fraud, the advancement' of money to the executor for 
his private purposes, or in his character of a trader, 
or in any other manner contrary to the duty or 
" objects of his office, will generally affect the person by 
" whom the money is lent." 

There is a curious case of Burt v. Trv£man (a), ^vh v. 
which furnishes perhaps as good an illustration of these 
doctrines as any that I can give you. The facts were 
these • Pemberton, one of two executors and devisees in 
trust, having paid off all the debts of his testatrix, bor- 
rowed £1,000 from one Holloway upon deposit of the 
title-deeds of the estate. He alleged that the money was 
required to pay debts, but he nevertheless accepted 
£150 out of the £1,000 in wine. This debt was paid 
off, and subsequently, seventeen years after the death 
of the testatrix, a further sum of £1,000 was borrowed 
by Pemberton in the same way from Holloway, and on 
this occasion Pemberton accepted £200 in wine. He 
also agreed to execute a legal mortgage when required. 
Holloway assigned his security to the defendant True- 
man, in whose favour Pemberton made a legal mort- 
gage for the £1,000. In 1858, twenty-one years after 
the testatrix's death, the plaintiffs, who were devisees 
under the Will of George Burt (Pemberton's co-exe- 

(a) 22 L. J. R. Ch. p. 902. 
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cutor and trustee), discovered that Pemberton had 
absconded, and had made this legal mortgage in the 
manner which I have described. They filed a bill 
praying that the mortgage to Trueman might be de- 
clared void, the deed delivered up, and a re-conveyance 
executed. A decree was made in their favour, and 
Vice-Chancellor Kindei-sley's judgment contains the 
following instructive observations : — 

" No doubt, as a general proposition, Pemberton, as 
" a trustee of the whole estate, had 'authority to raise 
money by sale to pay debts so far as the personal 
estate was insufficient for that purpose ; and no doubt 
" a mortgagor who advanced money would not be bound 
" to look into the details — he was secure if he advanced 
*' his money and took a mortgage. Whether that 
" applies to the case of a trustee selling the estate at 
" any interval of time after the death of the testator 
and what that interval should be, it is not necessaiy, 
for me to say." The Vice-Chancellor then proceeds 
to show that the fact of the earlier advance and of the 
purchase of wine would have clearly indicated to Hol- 
loway that the second advance could not have been 
made hond fide for the purposes of the trust, that if 
the mortgage had been made in favour of HoUoway he 
could not have sustained it, and that his transferee. True- 
man, could not stand in a better position than himself. 
SaUny, There is in the same volume of the Law Journal 

^'*^^* reports (a) a decision of Lord Romilly in a case of 

Sabin v. Heape, upon the exercise by trustees of a 
power of sale — which for our purpose may be treated 
convertibly as a power of mortgage — implied in a 
charge of debts made by a testator twenty-seven years 
previously. Lord Romilly held that a purchaser under 
that power obtained a good title in spite of the great 
lapse of time and of the fact that the parties bene- 

(a) P. 79. 
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ficially entitled subject to the charge had been let into 
possession. But in the recent case of "/n re Tan- 
queray WiUaume and Landau" (a), the Court of 
Appeal over-iiiled Sabin v. Heape on this point, and 
laid down the rule that a purchaser is put upon enquiry 
as to whether debts remain unpaid after a lapse of 
twenty years from the testator's death. 

It is not very easy to strike the key-note of the posi- Beault of 
tion of a mortgagee who lends on the security of trust 
real estate ; but, upon the whole, I think it may 
broadly be laid down in this way — that the mortgagee 
will not be affected by any irregularity on the part of 
the executor or trustee to whom he makes an advance, 
unless the circumstances surrounding the transaction give 
sufficient indication of irregularity or ground for suspicion 
to lead the mortgagee to a reasonable inference that the 
trustee is not making the mortgage in bond fide exercise 
of his powers. And that should consequently be the 
measure of the degree of caution which you should exer- 
cise when acting for the mortgagee in such a case. 

We may now pass on to the stage of deducing and Deduction 
investigating the title to real estate, the subject of a gation of 
proposed mortgage. I need hardly say that there is ai ^*^®' 
close resemblance between these steps applied to a 
mortgage transaction and the corresponding steps in 
the case of a Sale and Purchase. There is the prepara- 
tion and perusal of the Abstract, its examination with 
the title, the requisitions on the title, and the answers 
to them. But there is an essential difference in prin- Distinction 
ciple which I commend to you as a matter to be care- cha^i^and '" 
fully noted. In the case of a Sale there is nearly Mortgagee, 
always, as we have seen, a Contract containing, where 
the state of the title requires it, various special stipula- 
tions restrictive of the purchaser's right to go into the 
title beyond a certain point, and requiring him to 
assume this as a fact and accept that as conclusive 

(a) L. B. 20 Ch. Div., p. 465. 
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evidence, and so on ; and we have also seen that, even 
in the case of an open Contract, the purchaser's rights 
are now materially narrowed by Statute. The result is 
that, when the purchaser comes to investigate the title 
he is limited in various ways as to bis requirements 
upon title. Not so is this in the case of a mortgage 
transaction. It is exceedingly rare for any preliminary 
Contract to mortgage to be entered into at all, and it is 
significant of the Court's view of such a Contract that 
when it is entered into, specific performance of it will 
not be enforced against the intending mortgagee, and 
the mortgagor will be remitted to a claim for damages 
which will be worth practically nothing to him. Again, 
the Statutory restrictions to which I referred do not 
apply to mortgages. A mortgagee is not obliged to 
accept a forty years* title — he is not obliged to accept 
recitals in deeds twenty years old as evidence of the 
facts stated in them. He may, in fact, push his re- 
quirements on the title almost to any length. 

The reason for this marked distinction — a sound one 
in the main, but pushed sometimes, I think, to ex- 
tremes, and not altogether satisfactory-^springs from 
the fact which I mentioned early in my Lecture — ^that 
the mortgage is a mere money transaction to the mort- 
gagee. He aims only to be safe, and to hold a title 
which can readily be transferred in the market if need 
arises. A purchaser may have all sorts of reasons for 
making special concessions, and looking over this or that 
weak point — a mortgagee has none. 
The Mort- ^s mortgagor's solicitors, then, you must make up 

io§^itor. your minds that in deducing the title you are to a 

large extent in the hands of the mortgagee and his 
advisers. If they are reasonable, and the title is a 
sound one, you will have no difficulty in satisfying the 
mortgagee with much the same evidence of title as you 
would require a purchaser to be content with if you 
were selling. If, on the other hand, the mortgagee's 
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requirements are unreasouable, it will be left to you 
only to negotiate as far as you can with a view to 
bringing him within bounds, and if you cannot do so, 
and you see that your client will be subjected to a 
large amount of needless expense, it may become a 
serious question — the solution of which must, of course, 
depend on the circumstances of the particular case — 
whether your client's interest will not best be served by 
breaking off the transaction and seeking the loan else- 
where. I may add that at the present day, as those of 
you who do not already know it will soon learn, the 
difficulty is, not to obtain a loan on mortgage, but to 
find a mortgage security for investment, and the know- 
ledge that a good security is eagerly snapped up may 
well strengthen the hands of a mortgagor's solicitor in 
dealing with unreasonable requirements in the matter 
of title. 

Your duties as mortgagee's solicitors will not be TheMort- 
satisfied by anything short of a searching and thorough g^u^ttor. 
investigation of title within reasonable limits. What 
those limits should be it is impossible to define in any 
general terms, but to take as illustrations two matters 
which I mentioned just now, I think that general usage 
would justify you in being content, speaking generally, 
with a forty years' title where there is a good root of 
title at that distance of time — ^although, as I have said, 
the forty years* limit would not in law bind your client. 
And again, I think that as to any evidence not of a very 
vital character, you may with propriety follow the rule 
which the Legislature has laid down as applicable to 
Sales, and accept recitals in deeds twenty years old as 
affording satisfactory proof of facts stated in them, 
assuming, of course, that there is nothing in the title to 
attract your suspicion. If the title is at all doubtful, 
your client should look elsewhere for an investment, 
but if it be a good marketable title, and an eligible 
security, with an ample margin of value, you will be 
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wise in his interests not to press side issues and minute 
points which do not really go to the substance of the 
matter to lengths which may weary the mortgagor's 
patience, and hazard the carrying out of the bargain 
at all. 

There is one piece of practical advice which I would 
also give you as mortgagee's solicitors, and which I 
may fitly introduce here, though it is not strictly 
associated with the investigation of title. I mentioned 
just now that it is extremely rare for a preliminary 
Contract to be entered into for an intended mortgage. 
But on one particular point, an agreement or under- 
taking having that eflFect should be required by every 
prudent Solicitor for an intending mortgagee — viz., 
that the intending mortgagor will, if the transaction 
goes oflF for any reason not personally attributable to 
the intending mortgagee, pay all the expenses incurred 
by the latter in the investigation of title or otherwise 
up to the point at which the negotiation falls through. 
In the absence of such an engagement, a mortgagor 
who changes his mind capriciously, or finds he can get 
his loan on more advantageous terms elsewhere, or is 
unwilling to satisfy the proposed mortgagee's require- 
ments on the title, may back out of the transaction, 
leaving the mortgagee to bear the expense which he 
has fruitlessly incurred. 

I will now carry you at once to the preparation of 
the mortgage security on behalf of the mortgagee. 

The actual frame of a Mortgage of Freeholds has 
been largely aflFected by provisions of the Conveyancing 
and Law of Property Act, 1881, to which I shall here- 
after draw your special attention. These provisions 
are not directed to any material alteration of the rights 
of the parties as they existed under the approved forms 
of mortgage security previously in use, but for the 
most part aim at preserving these rights intact under 
a much shorter form of instrument. 
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The Conveyancing and Law of Property Act, 1881, 
was not, however, the first legislative attempt to 
shorten the form of an ordinary Mortgage deed. Lord Lord Cran- 
Cranworth's Act (23 & 24 Vict. c. 145, s. 11 to 24) had ""^^^'^ ^^*- 
the same object in view. But the sections in cj^uestion 
were never popular with the profession, for one reason, 
because the statutory powera were considered unduly 
favourable to mortgagors, and for another reason, 
because several eminent conveyancing writers de- 
claimed against the principle of expressing part of the 
Contract in a deed, and implying the rest by reference 
to an Act of Parliament. It would not be a profitable 
expenditure of our time now to discuss the pros and cons 
of. this subject, because Parliament has, by the Con- 
veyancing and Law of Property Act, 1881 (which 
repealed the provisions of Lord Cranworth's Act to 
which I have been referring), unmistakably set a seal 
of approval upon legislation pointing in the same 
direction, by re-enacting and greatly strengthening in 
favour of the mortgagee the repealed provisions of 
Lord Cranworth's Act ; and no attempt has to the best 
of my belief been made by any Conveyancer in the 
profession to ignore the later legislation, and continue 
to prepare mortgages without any reference to it. 

I have mentioned these enactments, although they 
are no longer in force, because I am anxious that you 
should have a general understanding of the position of 
matters when the Conveyancing and Law of Property 
Act, 1881, was passed ; and further, I think you may 
bear in mind usefully that from the year 1860 to the 
year 1881, certain provisions were gi'afted by statute on 
to every mortgage executed between those dates, and 
not itself containing provisions limiting or varying 
them. Most mortgages, as I have already shown you, 
did contain provisions which precluded the statute 
from applying to them ; but others did not, and when 
for the purposes of investigating a title, or for any 
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other reason you have occasion to look into the pix)- 
visions of a mortgage falling within these dates^ it 
behoves you to see how far, if at all, its contents are 
affected by Lord Cranworth's Act. 

In one special particular also, the fi-ame of mort.- 
gages has been affected independently of the Con- 
veyancing and Law of Property Act, 1881, and in a 
sense different to that which I have indicated as being 
the ruling spirit of that Act, by clauses in the Bills of 
Sale Acts, 1878 (a) and 1882 (6), to both of which I will 
direct your attention hereafter. 

Putting aside then the very limited use made of 
Lord Cranworth's Act, and also for the moment 
excluding the 6th section of the Bill of Sale Act, 1878, 
it may be said that when the Conveyancing and Law 
of Property Act, 1881, came into force, it was the 
practice to insert in mortgage deeds every provision 
which, by common consent of the profession, was found 
by experience to be needful for the efficiency of the in- 
strument, and to superadd any special provisions having 
reference to the circumstances of the particular case. 

I have felt some doubt as to how I might most 
effectively and practically bring before your minds the 
provisions of a mortgage deed as it would be prepared 
to-day, and the points to which the draftsman should 
direct his attention. But when I came to work out the 
subject, my doubts vanished. I found that if I were 
to start matters on the footing of the law as it exists 
under the Bills of Sale Acts and the Conveyancing and 
Law of Property Act, 1881, I should only get into a 
maze of complications between the present and the 
past, and confuse instead of assisting you ; and that I 
should far better aid you to understand what those 
Acts have done, and how a mortgage deed should now 



(a) 41&42Vict.,c.31,s. 6. 
(J) 45 & 46 Vict. c. 43, s. 4. 
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be prepared, by first analysing briefly the provisions of 
a properly drawn mortgage deed, as it would have been 
prepared before these statutes were passed. 

There is another reason also which has influenced me 
in this direction. Although the frame of a mortgage 
deed has been thus largely affected by recent legisla- 
tion, you will have occasion throughout your professional 
lives to be familiar with the principles and contents 
of mortgages as they were formerly framed, inasmuch 
as you cannot otherwise possibly investigate efficiently 
any title, in the chain of which is a mortgage executed 
before 1881. As to all such mortgages the question 
whether they contain such appropriate and necessary 
provisions as justify the result attributed to them in 
the deduction of the title, must be considered, of course, 
entirely apart from legislation subsequent in date to 
their execution. It is very important for you to bear 
this fact in mind in your study of Conveyancing, 
because it has but little analogy in this respect to the 
study of the contentious branches of the law. Let me 
illustrate what I mean. For a student to sit down now 
and learn the exact mode of procedure in an action at 
law, or a suit in Equity in the year 1833, would be 
sheer waste of time. But although the law of Dower 
was completely altered by an Act passed in that year, 
every competent Conveyancer needs to know even to 
this day for the purposes of investigation of title, what 
the law of Dower was before that Act. 

Now looking at the matter from the point of view 
which I have adopted, the first matter to be con- 
sidered obviously is — what type or form of mortgage Type of 
deed shall we take? I have looked with some care ^o^^^age. 
into different standard books of Conveyancing Pre- 
cedents, and have arrived at the conclusion that in our 
supposed mortgage deed we cannot follow a better 
type than that given by Mr. Charles Davidson (a). 

(a) Davidson's Precedents, 4th ed., vol. ii., part 2, pp. 303 et seq. 
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Do Dot, however, entertain any fear that by the 
adoption of this plan you will master, not the contents 
of an ordinary mortgage deed before the Acts, but only 
the notions of one eminent Conveyancer as to what it 
ought to be. Practically, the Conveyancers were 
agreed on the subject, and if you compai'e a form of 
mortgage in one approved Precedent Book with a form 
in another, you will find substantially that the pro- 
visions are identical. But naturally there would be 
diversities of opinion and fancy as to the exact order 
and wording of the different clauses, and it is just 
possible — I suggest the idea in all deference and 
humility — that the different Precedent writers have 
felt more or less conscious of walking in a beaten track, 
and have been almost driven to exercise a little 
originality, as far as the narrow limits within which 
they were tied would allow. But, however that may 
be, it is a fact that the variances in the Precedents 
appear to me to amount in the main to very little more 
than that one writer places a provision in the middle of 
the mortgage where another writer places it at the end, 
and one writer will use one turn of expression to 
signify something, and another will use a different turn 
of expression to signify exactly the same thing. 

There is only one other preliminary observation which 
I should like to make. In considering the provisions 
of a mortgage deed as formerly drawn, I shall through- 
out use the past tense. My reason for this is, that I 
desire to transport you back to a date anterior to the 
Acts of which I shall treat in my next Lecture, and to 
keep before your minds that I am speaking of what a 
mortgage deed was in actual form and contents and not 
of what it is. But I want you, please, also — and this is 
the point of my caution — to keep your minds entirely 
in suspense as to whether any particular provision of 
which I may be speaking is still appropriately inserted 
in a mortgage, and not to suppose that by speaking of 
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it in a past t€fnse I Decessarily mean to convey to you 
that it is consigned to the limbo of clauses which have 
become obsolete. I propose to cover all that ground 
when you have fully grasped the former scheme of a 
mortgage deed. 

And now we may proceed to the task of dissection. 

(1st.) The narrative recitals in a Mortgage agreed Recitals, 
generally in form with the corresponding recitals in a 
Conveyance, and the recital immediately introductoiy 
of the witnessing part would in a mortgage express the 
Agreement for a Loan and Security, where in a Con- 
veyance a recital of the Agreement for Sale and Pur- 
chase would be found. Where the state of the title 
did not call for narrative recitals, the better practice 
was to omit the introductory recital as well, and begin 
with the first witnessing part of the deed. 

(2ndly.) The first witnessing part was a covenant by First Wit- 
the mortgagor for payment of the Principal sum and ^®*®^^S ^*"* 
interest at some specified date, usually computed at 
six months from the date of the Mortgage deed. This 
covenant gave the mortgagee the rights of a speci^ty 
creditor against the mortgagor, independently of the 
mortgagee's rights over the property charged, and if the 
mortgagor were a man of substance, it was obviously a 
valuable addition to the security. Although, however, a 
date was fixed for repayment in this covenant it was not 
usually contemplated between the parties that the 
principal would be repaid on that date ; but only that 
the mortgagee should be in a position at any time 
thereafter to call in his money. 

(3rdly.) Next to the covenant for repayment came Second Wit- 
the second witnessing part, by which, in language ^^^^"^^ ^' 
corresponding to that used in an ordinary conveyance 
of freeholds, the mortgagor granted the property to the 
mortgagee for whatever freehold estate was intended to 
be charged, but generally, though not necessarily, the 
words of gi-ant were qualified by expressing in the 
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Habendum that they were subject to the proviso for 
redemption afterwards contained in the deed. 

(4thly.) This Proviso followed immediately after the 
Habendum^ in the shape of a clause to the effect that 
if, on the date already specified in the covenant to 
which I just referred^ the mortgagor should re- 
pay the principal and interest to the mortgagee, the 
latter would re-convey to the former the property in 
mortgage. The language of the proviso might lead 
you, at first sight, to suppose that unless the mortgage- 
money aad interest were re-paid on the date specified 
the mortgagor would lose his right to the re-convey- 
ance ; but this was not so. The clause was read not 
in what would certainly be deemed its ordinary sense, 
but was twisted round practically into meaning that 
the mortgagee could not take any proceedings in 
the way of suing for his money or foreclosing ; while, 
on the other hand, it left intact the absolute right of 
the mortgagor, so long as the relationship of mortgagor 
and mortgagee existed between the parties — a right 
which the Court would not allow to be defeated by 
any ingenuity of language that human skill could 
devise — ^to redeem the property at any moment prior 
to sale or foreclosure, by paying the mortgagee his 
principal, interest, and costs. And it was decided as a 
corollary to this interpretation of the clause that the 
mortgagor could not, on his side, compel the mortgagee 
before the date fixed in the proviso to accept payment 
of the mortgage money — so that the proviso became, 
to use Mr. Charles Davidson's language (a), "not 
" merely a restriction on the mortgagee's rights, but a 
'' substantive agreement between the parties as to the 
" time of payment." 

(othly.) Followed a covenant by the mortgagor for 
payment of interest in the event of the principal not 
being re-paid on the day appointed — which, as I just 

(a) Davidson's Precedents, 4th ed., vol, ii., part 2, p. 36, 
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pointed out^ it seldom was. This covenant would 
properly have been inserted whenever it was not 
actually intended that the principal should be re-paid 
on the date specified, and its practical value was to 
give the mortgagee a right to demand and sue for the 
interest irrespective of the principal. 

(6thly.) There were inserted any special provisions Special 
appHcable to the particular tmnsaction and bearing "^^J^"^' 
directly upon the payment or receipt of the principal or 
interest. The most common of these were provisions 
for reduction of interest on punctual payment, for 
continuing the loan during a certain term, for paying 
the loan by specified instalments, and for placing the 
mortgagees on the footing of joint tenants with refer- 
ence to the receipt of the mortgage money. 

Most of you I daresay have learnt from your text- Bate of 
books that the Court, practically, will not allow a iJ^^erest. 
mortgagee to stipulate that he shall receive, we will 
say, 5 per cent, interest, if it be paid punctually, and 6 
per cent, if it be not paid punctually ; but that there is 
no principle which will prevent him from attaining the 
identically same result by stipulating that he shall 
receive 6 per cent., but that if the interest be punc- 
tually paid he will accept 5 per cent. Mr. Joshua 
Williams (a) describes this with truth as " a curious 
" illustration of the anxiety of the Court of Chancery 
" to prevent any imposition being practised by the 
" mortgagee upon the mortgagor " (6). 

The stipulations for continuing the loan during a Term of 
certain term, and for its payment by instalments need ^^*°' 
little explanation. The mortgagor might require the 
money for a purpose which would not admit of his 
conveniently repaying it for some years, or he might 
for some other reason wish to have the option of not 

(a) WiUiams, Real Property, 11th ed., p. 426. 

(J) See, however. General Discount Ckmpany v. Oregg^ L. R. 22 

Ch. Div. p. 649, where a commission payable in case of instalments 

of a loan being over-due was upheld. 
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repaying it for that length of time. In such a case 
this special stipulation would protect him. It was not 
a matter of course provision^ but a subject for adjust- 
ment and agreement in this particular case, and it was 
the right practice to insei-t it without reference to the 
earlier covenant for repayment on a less distant date. 
The same observations apply to a provision for pay- 
ment \}j instalments. 
Joint The design of the provision putting mortgagees on 

. the footing of joint tenants with regard to the receipt 
of the mortgage money, was to meet the case of a loan 
on mortgage by trustees. If the Mortgage showed on 
the face of it that they were trustees, the. provision 
would have been needless, because they would then be 
regarded as joint tenants, and the equitable doctrine 
that where several persons advance money jointly they 
advance it as tenants in common, and the representa- 
tives of a deceased mortgagee must join in the receipt, 
was negatived by the statement of the fact of the 
trusteeship. But it was a rule not to show on the 
Mortgage that the money advanced was trust money, 
because the effect of so doing was to incorporate into 
the title the deeds relating to the trust, and so in- 
crease greatly the trouble and expense of deducing it 
in future, and it was, therefore, the approved practice 
to treat the trustees throughout the deed as if they 
were absolute owners ; but to negative the application 
of this doctrine of equity by a clause to the effect that 
the money advanced was money belonging to the 
mortgagees on a joint account, and that the survivor of 
them and his representatives were to be entitled to 
receive the money and give a discharge for it. 

You will appreciate readily the confusion and com- 
plication which would have resulted, if it could have 
been suggested, as to the representatives of deceased 
trustees other than of the last surviving trustee, that 
they had any concern with a trust, and the absolute 
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necessity of securing that the trust property should 
devolve^ on the joint tenant principle in the case of 
death, and the clause to which I have just referred 
did so operate. 

(7thly.) Next came any special covenants directed to Provisions as 
the preservation and maintenance of the mortgaged ^ Property, 
property, of which the most usual were covenants to 
insure against fire, with a clause empowering the 
mortgagee to insure in case of default by the mort- 
gagor, and to charge the mortgagor and the property 
with the premium and interest; and, if the security 
consisted to a considerable extent of buildings, a cove- 
nant to keep them in repair. These you will under- 
stand were not matter of course, or as they are generally 
termed " common form " provisions ; but it was not at 
all unusual to stipulate for them in the interests of the 
Mortgagee. 

(8thly.) We reach what was a most important part power of 
of the Mortgage deed in the shape of a Power of Sale. ^*^®» 
I need hardly point out to you that full power to 
realise the mortgage security by sale in case of the 
mortgagor's default, was a most valuable and important 
addition to the tedious and not by any means in all 
cases satisfactory remedy of obtaining absolute title to 
the mortgaged property by foreclosure. In the absence 
of such a power no mortgagee could have sold without 
the Court's assistance, and the power of the Court to 
grant that assistance was the subject of a good many 
decisions. In some cases — among which may be men- 
tioned as an instance that of the death of the mortgagor 
— the right to invoke the Court's aid to a sale was 
established; but generally speaking the mortgagee 
could not obtain a sale, even under decree of the Court, 
until the year 1852, when, by the 48th section of the 
Chancery Amendment Act of that year (a), the Court 

(a) 15 & 16 Vict. c. 86. 
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was expressly empowered in any suit for foreclosure, at 
the instance either of mortgagee or mortgagor, to 
direct a sale instead of a foreclosure under conditions 
on which I need not enlaige. This Act effected a 
decided improvement in the position of a mortgagee 
not armed with an express power of sale, but you will 
observe that even under the Statute a Chancery suit 
stood between the mortgagee and the realisation of his 
security by sale. 

It is not surprising in view of this state of things to 
learn that it became a matter of course in mortgage 
transactions to stipulate on behalf of the mortgagee 
for the insertion of an express power of sale, exercisable 
upon the mortgagor's default, and that by a gradual 
process of skilled improvements in its draftsmanship, the 
ordinaiy power of sale in a Mortgage became a very 
valuable and complete instrument of protection to the 
mortgagee. It embraced all the provisions which ex- 
perience showed to be necessary for giving a wide 
discretion to the mortgagee as to the mode and time 
of sale ; for enabling him to make any special stipula- 
tions as to the title, and, in case of need, to re-sell, and 
so forth ; for relieving the purchaser from any obliga- 
tion to satisfy himself that the conditions on which the 
power was stipulated to take effect had occurred, and 
from seeing to the disposal of the purchase-money ; 
while as between the parties themselves the mode of 
disposal of the purchase-money was carefully provided 
for in the power. 

(9thly.) Next to the Power of Sale came, not as of 
course, but where they were stipulated for by the 
mortgagee, an Attornment clause or Power of distress, 
and Beceivership clauses. Each of these requires a 
little explanation. 

With regard to the attornment clause it originated 
in this way. In olden days the reversion expectant on 
a lease could not be conveyed without the tenant's 
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consent, and until it had been given the relation of 
landlord and tenant did not exist between the new 
reversioner and the lessee. The act of giving this 
consent was called Attornment. A succession of 
statutes modified and ultimately for all practical pur- 
poses abolished the necessity for Attornment. But in 
the case of a mortgage it survived in this form — that 
where a mortgagor remained in actual personal posses- 
sion the mortgagee could not treat him as his tenant and 
distrain for rent unless the mortgage contained a clause 
by which the mortgagor attorned as yearly tenant to 
the mortgagee at a rent which it was the practice to 
fix at the same amount and to make payable on the 
same dates as the interest on the Mortgage, and in 
order to prevent this quasi tenancy from interfering 
with the mortgagee's ordinary right to enter and take 
possession without notice, a proviso was added giving 
the mortgagee a right to enter without notice and 
determine the tenancy. 

I would ask you to bear in mind that this Attorn- 
ment clause was appropriate only to meet the case of 
the mortgagor being in personal possession — if the 
mortgaged property was occupied by a tenant the 
mortgagee would have nothing to do but to give the 
tenant notice to pay the rent to him. 

Mr. Fisher expresses the position in the latter case in 
this way (a) : — 

''By the Conveyance the reversion passes to the 
" mortgagee, and with it the right to receive the future 
" rents and the other rights incident to the estate 
" which theretofore belonged to the mortgagor. The 
'* tenant may nevertheless safely pay the rent to the 
" mortgagor so long as he is allowed by the mortgagee 
" to receive it ; for though the Conveyance is efiectual 
" as to the grantee's rights against the tenant without 

(«) 3rd ed., vol. i., p. 440, 
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" any attornment by the latter, that tenant is not 
" prejudiced by payment of the rent to the grantor or 
" by breach of any condition for non-payment of rent 
" before notice of the grant." 

Briefly then, as between mortgagee and mortgagor in 
actual possession, an attornment clause was necessary 
to place the mortgagee in the same position to the 
mortgagor in respect of the latters occupation as he 
(the mortgagee) held towards any other tenants in 
occupation without that clause. 

The alternative of an Attornment clause was a 
power of distress given in express terms to the Mort- 
gagee. This power did not involve, like the Attorn- 
ment clause, the creation of a tenancy, though the 
word * distress * would sound in your ears and mine like 
something necessarily associated with a tenancy — and, 
indeed^ the expression " Power of distress '' as here used 
is, to my mind, a somewhat misleading and inappropriate 
title, though it would be difficult, perhaps, to find a 
better one. Between it and a landlord's common law 
right of distress there is this cardinal difference, that 
the former only binds any goods personally belonging 
to the mortgagor and does not, like the latter, attach 
to the land and bind any goods upon it, to whomsoever 
they belong. It will, therefore, be apparent to you 
that the Attornment clause which created the ordinary 
relation of landlord and tenant with its attendant 
right of distress, was more favourable to the mortgagee 
than a mere power of distress without Attornment. 

Passing on to the receivership clauses which I men- 
tioned as the last of the group of provisions which we 
are now considering — it is necessary that 'you should 
understand first what was the particular object for 
inserting them. It was, shortly, to give to the mort- 
gagee in case of default a right, as it were, midway 
between remaining out of possession and entering into 
possession. Neither of these extreme positions was 



J 



UECEIVERSHIP CLAUSES. 249 

desirable in some contingencies. The mortgagee might 
in case of default be seriously injured by assuming no 
control at all over the mortgaged property — while, on 
the other hand, if he went — as he would have a perfect 
right to do, remember — into personal possession, his 
position would be in many respects most unenviable. 
In its sensitive dread lest a mortgagee should make 
an oppressive or unfair use of his position, and attempt 
to get more than his principal, interest, and costs, the 
Court has laid down as applicable to the case of a 
mortgagee in possession rules of which I can, perhaps, 
say nothing more significant than that they are even 
less indulgent thto those applied to trustees. He is 
made liable, for instance, to account not merely for 
what he has received, but also for what he might have 
received without his own wilful default; if the property 
be in hand he is charged with an occupation rent ; and 
he cannot on any pretext charge a shilling for his 
trouble, however onerous, of collecting rents, though he 
may within certain limits appoint another person to do 
it for remuneration as a receiver, who in this case is 
the mortgagee's agent only, and whose appointment 
by the mortgagee in no way relieves the latter from 
the liability to account on the principle which I have 
described. 

As a means of escape from these two possible horns 
of a dilemma, it was the practice — not, as I before 
observed, as a matter of course, like the insertion of a 
Power of sale, but as a matter of stipulation made in 
the interests of a mortgagee where the circumstances 
seemed to render it desirable— to insert either in the 
Mortgage, or in a separate deed, provisions for the 
appointment of a Receiver by, and as the nominee of, 
the mortgagor. Between the position of a receiver so 
appointed and that of a receiver nominated on his own 
responsibility by the mortgagee there were many 
distinctions, but the most important of all was the fact 



250 RECEIVERSHIP CLAUSES. 

that his nomination by the mortgagor made him the 
mortgagor's agent, and protected the mortgagee from 
any of the responsibilities of a mortgagee in possession. 
The extent of the receiver's powers and duties 
depended entirely upon the provisions of the deed, but, 
ordinarily speaking, those provisions embraced a power 
to receive and give a discharge, and if necessary distrain 
or sue in the name of the mortgagor or mortgagee for 
the rents and profits, and to apply them in payment 
first of specified outgoings in the shape of rates, taxes, 
insurance, repairs, the receiver's own remuneration, and 
so forth, and then, of the interest due on the mortgage 
security, and to hand over the surplus income to the 
mortgagor. These provisions might, of course, be varied 
to any extent — for instance, it might be specially stipu- 
lated in a given case that the surplus income should be 
paid to the mortgagee in reduction of principal — but 
those w^hich I have outlined may be regarded, to para- 
phrase again an expression which I have already quoted 
from Mr. Charles Davidson, as a type of the ordinary 
receivership provisions compared with which other 
provisions may be regarded as varieties. 

The caution is perhaps needless, but I would just 
remind you that the class of receiver of whom I have 
been speaking must not be confounded in your minds 
with receivers of mortgaged property appointed by and 
deriving all their authority from the Court. Eeceivers 
so appointed are purely officers of the Court, and their 
functions, and the circumstances of their appointment, 
are quite outside the compass of these Lectures. 
Covenants (lOthly.) And last we come to the Covenants for title 

for Title, -^^^ ^j^^ mortgagor, which were inserted in the mortgage, 

and which in form resembled those in an ordinary 
Conveyance, except in the one important particular — 
attributable to the wide distinctions between the two 
transactions on which I have already dwelt — ^that 
whereas in a Conveyance the vendor's Covenants for 
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title were limited to the acts only of those from whom 
he derived title otherwise than by descent, a mortgagor's 
covenants for title had no such qualification, but were 
absolute and unlimited. 

In the fii-st part of my next Lecture I will endeavour 
to explain to you the very important alterations which 
have been brought about by recent legislation in the 
frame of a properly drawn Mortgage of Freeholds. 
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We considered in the latter part of my seventh 
Lecture the contents of a properly framed legal Mort- 
gage of Freeholds prepared before the passing of the 
Bills of Sale Acts, 1878 and 1882, and the Conveyancing 
and Law of Property Act, 1881. Our first task will 
now be to see how far these Statutes have affected the 
preparation of a Mortgage, and by what general rules 
the draftsman should be guided. It may clear the way 
if I say at once that of these Statutes the Bills of Sale 
Acts affect only the clauses of Attornment or the 
alternative Power of Distress which we saw to be 
useful, but not invariable or necessary provisions in a 
Mortgage, and that except when we come to those 
particular provisions you may exclude them from your 
consideration. 

Now, it may be well in the first place for me to put 
before you as clearly as I can in a purely general way 
the results of the Conveyancing and Law of Property 
Act, 1881, in its operation with regard to the drafts- 
manship of Mortgages, and I think that these may be 
expressed as follows : — 

(I.) Certain of the provisions which it was necessary Propositions 
or (Lord Cranworth's Act notwithstanding) usual to co^J^c*-''^ 
express in a Mortgage in order to give the mortgagor ing Act on 
and mortgagee the rights which by general consent ^ ^^^' 
were deemed fit and proper to be reserved to them 
have become superfluous by reason of their being now 
implied by law. 
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(II.) Where a special form of Mortgage provided for 
by the Act, and termed a * Statutory Mortgage/ is made 
use of, the number of provisions necessary to be ex- 
pressed is still further diminished by implications of 
law attached by the Act to that special form of 
instrument. 

(III.) The adoption of the Act in so far as reliance 
upon these implications of law in the place of express 
provisions is concerned is not compulsory, but optional ; 
in other words, there is nothing in the Statute which 
actually prevents a Mortgage framed word for word 
to-day as it would have been before the Act was passed 
from being perfectly good. But 

(IV.) Certain alterations of law have been effected 
by the Act, which may, in particular cases, render it 
desirable in the interests of the mortgagee to insert 
provisions which would have been unnecessary before 
the Act was passed. 

We will consider these propositions in the order in 
which I have stated them with reference to their 
practical bearing upon the preparation of a Mortgage of 
Freeholds. We may, I think, most conveniently deal 
with the first proposition by seeing how far it affects 
the form of Mortgage deed already present to your 
minds, and the plan which I propose to adopt is to 
apply the Statute to that form in the same order of ten 
divisions in which you have already noted its contents. 

(1.) The Recitals. 

These are unaffected by the Act. Where recitals 
would have been appropriate before they will be equally 
appropriate still. 

(2,) The first witnessing part — ^the Covenant for 
payment of principal and interest on a given date. 

This also is left untouched by the Act, except in so 
far as the actual language of Covenants generally is 
affected by the provisions of the 58th, 59th and 60th 
sections of the Act. I have already dwelt upon these 
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sections (a) in treating of the preparation of Convey- 
ances, and need not dwell upon tliem here. 

(3.) The second witnessing part — the Conveyance of Second Wit- 

. . nesslne Part. 

the mortgaged property subject to a Proviso for Re- 
demption. 

Here again the frame of these clauses is unaffected 
by any section relating exclusively to mortgages, but is 
affected in common with Conveyances and some other 
classes of instruments by sections 6, 49, 51 and 63 of 
the Act, which have the effect of abolishing the familiar 
common form clauses known as ' general words ' and as 
the ' All the Estate clause,* and of depriving the word 
' grant * and the word ' heirs * of the Conveyancing 
virtue which before attached to them to the exclusion 
of all other words. On these provisions also I have 
already commented (6). 

(4.) Tlie Proviso for Redemption, and Proviso for 

(5.) The Covenant to pay interest. and Covenant 

These again remain untouched by any special pro- ^^ py ^^^°" 
vision having reference to mortgages. 

(6.) The special provisions bearing directly upon the Special 
payment or receipt of the principal or interest. vision. 

You will remember that I mentioned, as being the 
most common of the provisions, falling under this head, 
those for reduction of interest, for the continuance of 
the loan for an agreed term, for its repayment by 
instalments, and for placing two or more mortgagees on 
the footing of joint tenants with reference to the receipt 
of the mortgage money. 

Of these all but the last are unaffected by the Con- 
veyancing and Law of Property Act, 1881, as would 
also be any other special provisions coming under the 
same denomination. And you will readily see why this 
is so. They are all provisions the insertion of which is 
dependent upon the terms of the particular bargain. * 

(a) See ante, p. 171. (V) Ante, p. 166. 

S 
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Very frequently they are not inserted at all, and where 
inserted they will vary according to circumstances. A 
clause that the loan shall he continued for a certain 
term, may prescribe as the term three, five, seven, any 
number of agreed years. A clause that the loan shall he 
repaid by instalments would vaiy according to the amount 
of theloan and of the instalments and the dates for repay- 
ment. General legislation can only grasp eflfectively the 
provisions which are part and parcel of an ordinary mort- 
gage, and the omission of which is the veiy rare exception 
and not the rule. No doubt these matters of individual 
bargaining might be dealt with to some extent by a 
highly artificial legislative Code. It might even be 
enacted that the insertion of the word ' Smith ' should 
mean that a loan was to be continued for three, 'Jones' 
that it was to be continued for five, and ' Bobinson ' 
that it was to be continued for seven years. But Parlia- 
ment has, if I may venture to say so, wisely stopped 
short at the common ordinary provisions, and has not 
attempted to reduce to a scheme the infinite varieties 
of extraordinary provisions. 
Joint account These observations do not, however, apply to the 

clmiflc 

clause which is termed the 'joint account clause.' That 
clause is extraordinary in one sense, but invariable in 
another — extraordinary in that it would be wholly 
inappropriate except where an advance is made by 
trustees, or in the exceedingly rare case of loans by 
two or more persons, who being beneficiaUy interested, 
in whatever proportions, in the amount advanced, desire 
that the joint-tenant doctrine of survivorship shall apply 
to the loan — ^but invariable in that it would be inserted 
as of course in these cases. 

This was evidently a case to which the Statute 
might extend, and accordingly the Gist section has 
declared in effect that where in a mortgage made after 
the commencement of the Act the sum advanced, or 
any part of it is expressed to be advanced by more 
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persons than one out of money belonging to them on a 
joint account, or where the mortgage is made to more 
persons than one jointly, and not in shares, the mortgage 
money is to be deemed to belong to them on a joint 
account as between them and the mortgagor ; and the 
receipt in writing of the survivors or last survivor is to 
be a good discharge to the payer, even although he has 
had notice of a severance of the joint account. 

The effect of this as you will see practically is that 
the joint account clause is now presumed whenever two 
or more persons join in making an advance on mort- 
gage even without the bare mention of the fact that the 
money is advanced on a joint account ; but I feel sure 
that the better practice will be to insert these words as 
making the point quite clear, and negativing any 
possible suspicion of mistake, and I am confirmed in 
that view by the fact that in the authorised Form of 
Mortgage (by which please remember that I do not 
mean the Statutory form, which we have yet to consider), 
to be found in the Fourth Schedule to the Act, the 
words * out of money belonging to them on a joint 
account/ are made use of. Practically, therefore, a 
clause of perhaps six lines is replaced by six words. 

(7.) Special Covenants directed to the preservation Covenants as 
and maintenance of the mortgaged property. perty! ^^^ 

The covenants which, as you will remember, I instanced 
as most often coming under this division, were covenants 
to insure against fire, and to keep buildings in repair. 

The latter covenant is untouched by the Act, but the Fire 
case of Insurances against fire has been dealt with to a ^^^"^°°^- 
certain extent, and the effect of the Statute in this 
respect needs a little careful consideration. 

You will readily see that a covenant by the mortga- 
gor to insure against fire is a special provision which no 
general enactment could well have supplied. The 
covenant may be special in a variety of ways. It may, 

for instance, specify a particular office> or it may pre* 

s 2 
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scribe a miDimum ainoimt, or a minimum proportion 
which the amount of the insurance is to bear to the 
value of the property. I would particularly impress 
upon you that the Act has left all this untouched, and 
wherever a mortgagor would have been called upon to 
enter into a Covenant to insure before the Act he 
should be called upon to do so still. 

What the Act has done is this. The 19th section (sub- 
sec. 2) and the 23rd section, empower the mortgagee at 
any time after the date of the mortgage, to insure from 
fire any building or property of an insurable nature, 
whether affixed to the freehold or not, forming part of the 
mortgaged property,and declares that the premiums paid 
for such insurance shall be a charge on the mortgaged 
property in addition to the mortgage money, with the 
same priority, and bearing the same rates of interest. 
But this power must not be exercised where there is 
a declaration in the mortgage that no insurance is 
required ; or where an insurance is kept up by the 
mortgagor in accordance with the mortgage deed ; or 
where the mortgage deed contains no stipulation 
respecting insurance and an insurance is kept up by 
the mortgagor to the amount to which the mortgagee is 
by the Act authorised to insure, viz., two-thirds of the 
amount that would be required to restore the property 
in case of its destruction. 

To these provisions are appended two additions in 
the mortgagee's favour, which are so important that I 
must just mention them though they have no special 
bearing on my particular subject. (1.) That all money 
received on an insurance, whether effected under the 
mortgage or under this Act shall, if the mortgagee so 
requires, be applied by the mortgagor in making good 
the loss or damage in respect of which the money is 
received ; and (2.) That without prejudice to any 
obligation to the contrary imposed by law or by special 
contract, a mortgagee may require that all money 
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received on an insurance shall be applied in or towards 
the discharge of the money due under the mortgage. 
. If you analyse a little carefully these Statutory pro- 
visions you will see that they do not amount to a 
replacement, or interfere with the operation of the 
mortgagor's covenant to insure, but where the mortgagor 
fails to keep his covenant, or, in the absence of a cove- 
nant and of any provisions negativing insurance, does 
not insure in fact, they enable the mortgagee to insure 
on his own account and add the premiums to his 
security. And I may point out to you further, that the 
ordinary form of covenant to insure, with its attendant 
provisions, is more favourable to the mortgagee than the 
provision of the Statute in this respect, that it gives the 
mortgagee a personal claim against the mortgagor for 
premiums paid on an insurance eflfected by the former, 
in case of the mortgagor's default, as an alternative of 
adding them to his principal debt, whereas the Act 
allows only of the latter course. 

I will only add to what I have said on this point that 
in their rather meagre note upon this part of the Statute, 
Messrs. Wolstenholme & Turner (a) summarise the 
effect of the Statutory power as follows : — " Under 
" this sub-section," [that is Section 19, sub-section 2, 
which can only be read in connection with the 23rd 
section, though the note does not, in terms, refer to the 
latter], "the mortgagee will be justified in insuring 
" unless the mortgagor shows, by delivering receipt for. 
" premium or otherwise, that a proper insurance is 
" maintained." 

So far the contents of the mortgage deed, as presented 
to your minds in my last Lecture, is but little touched 
by the Conveyancing and Law of Property Act, 1881, 
except in so far as the Act has altered its frame in 
common with that of other classes of deeds. But we 

(a) Wolstenliolme & Turner's Conveyancing Acts, 2nd ed., p. 57. 
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shall now see a very different result as to the remaining 
provisions of the deed, which constitute, generally 
speaking, in point of length, by far the larger part of 
it We come next to 

Power of (8.) The Power of Sale. 

^^^®* I pointed out, as you will remember, the importance 

of this Power and its general scheme. The numerous 
provisions which were found to be necessary adjuncts 
to an efficient Power of Sale resulted unavoidably in 
swelling a Mortgage deed to considei-able length — indeed 
I should say, that upon an average, the Power of Sale 
and its attendant provisions represented about half the 
contents of an ordinary mortgage deed. Inasmuch 
then as this Power had come to be regarded as a vital 
part of the mortgagee's rights and remedies, and was 
invariably inserted, the legislature were able to seize 
upon it as one which might be conveniently implied 
instead of being expressed. 

The attempt to deal with the subject in Lord Cran- 
worth's Act failed, to a great extent partly, no doubt (a), 
because the Power of Sale implied under that Act was 
generally considered to be unduly lenient to the mort- 
gagor, and partly also, perhaps, because this principle of 
legislation was novel, and the objections to it wero 
cogently expressed by very able writers. 

But the Conveyancing and Law of Property Act, 
1881, has dealt with the matter in a bold and compre- 
hensive way, and has given to mortgagees an implied 
Power of Sale, of the ample sufficiency of which they 
certainly have no cause to complain. If you turn to 
a precedent of a Power of Sale in an ordinary mortgage 
prepared before the Act and then carefully compare 
with it the provisions of section 19, sub-section 1, and 
sections 20, 21, and 22 of the Act, you will find that, 
without now inserting in a mortgage deed a syllable on 

(a) Ante^ p. 229. 
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the subject of sale, your client will reap the full benefit 
of a Power as ample as any that the most exhaustive 
draftsmanship has been able to devise, and you will find 
also that the implied Statutory Power is more favourable 
to the mortgagee than the Power of Sale formerly 
expressed, in these two particulars at least, that 
whereas it has been customary to make the Power of 
Sale hinge upon a default of three months to pay 
interest, or of six months to pay principal, the Act 
substitutes two months and three months for those 
periods ; and whereas again, the usual Power of Sale 
was exerciseable only on one or other of those defaults 
of payment, or where the mortgage contained an in- 
surance covenant on failure to pay the premiums, the 
Statutory Power comes into play where the mortgagor 
has made default in the observance of any provision 
whatever expressed in the deed or implied by the 
Act, except a covenant for payment of the mortgage 
money or interest thereon. The exceptions refer, of 
course, to the fact that the covenants for payment are 
already covered by the provision authorising a sale 
within a specified time after default. 

Practically I think you may take it then that the 
Power of Sale has now disappeared from view, and 
with it half the mortgage deed bodily; and that 
although the Statutory power may be varied or en- 
larged by the mortgage deed the cases in which you 
will see any reasonable need for adopting that course in 
the interests of a mortgagee will be very rare indeed. 

Leaving the Power of Sale, we next reach 

(9) The group of provisions which comprises the Attornment 
Attornment Clause or Power of Distress, and the cuufi*"^^ 
Receivership provisions. 1 

Of all three of these, I explained to you, that their 
insertion was not a matter of course, but that they were 
frequently stipulated for in the interests of a mortgagee ; 
and I mentioned to you just now as to the first two of 
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ikem, thai ihej vere a&ctcd by tke BOk of Safe Act, 
1878, and 1882. Lei us bov see m wlial vay. 

The geiiend policy of the Bills of Sale Acts Ims beoi, 
I take ity directed, in part at least, to preTentii^ a man 
from holding himself forth to the world as the owner of 
personal chattels upon the strength <^ his possessioii of 
which he may perhaps haje obtained credit^ iriiile all 
the time there has in fact been a charge or mortgage 
over them, called a Bill <^ Sale (but erroneously so 
called, because it is not a Bill of Sale), in £EiToar of 
some person. The legislatore has sought to attain the 
end in view by declaring in effect that these Bills of 
Sale shall be absolutely void unless they are regis- 
tered within seven days after the making of them, 
in an office of the High Court of Justice. A list 
of all Bills of Sale so registered is open for public 
inspection. 

Now, you will observe that the effect of the Atlora- 
ment Clause or Power of Distress in a mortgage was to 
allow a mortgagor to remain in possession of mortgaged 
property with a right in the mortgagee to enter upon 
the mortgaged property at any moment if the principal 
or interest were overdue, and to sweep off all the 
personal chattels of which the mortgagor was in pos- 
session. 

It was, I imagine, considered that the relations of 
mortgagor and mortgagee under such a provision bore 
a close analogy to those of the maker and holder of a 
Bill of Sale, in so far as the personal chattels of the 
former were concerned, and that there was no reason 
in principle why the very exceptional rights of distress 
enjoyed by a landlord should be extended to a mort- 
gagee. And it is probable also that advantage may 
have been taken of the Attornment or Power of Dis- 
tress in some cases as a colourable means of evading 
the Bills of Sale Act. But, however, that may be, it is 
an accomplished fact that the 6th section of the Bills of 
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Sale Act, 1878 (a), has declared that every Attornment, 
Instrument, or Agreement, not being a mining lease, 
whereby a Power of Distress is given or agreed to be 
given by any person to any other person by way of 
security for any present, future, or contingent debt, or 
advance, and whereby any rent is reserved or made 
payable as a mode of providing for the payment of 
interest on such debt, or advance, or otherwise, for the 
pui*pose of such security only, shall be deemed to be a 
Bill of Sale within the meaning of the Act, of any 
personal chattels which may be seized or taken under 
such Power of Distress. 

The section concludes with a saving proviso that it 
shall not extend to any mortgage of any estate or 
interest in any land, tenement, or hereditament, which 
the mortgagee being in possession shall have demised 
to the mortgagor as his tenant at a fair and reasonable 
rent. 

The Bills of Sale Act, 1878, has been followed by that 
of 1882 (b), the provisions of which are so stringent, 
that the Statute has been not inaptly described as an 
Act to abolish Bills of Sale. It will suflSce for my 
purpose to refer you to the 4th section under which 
pvery Bill of Sale must now have annexed to it, or 
written upon it, a schedule of the personal chattels 
comprised in it, and will be void except as against the 
grantor in respect of any personal chattels not described 
in conformity with the section. I need hardly point 
out that this requirement would be exceedingly trouble- 
some in a case in which personal chattels would be 
included in the security only in the sense of its contain- 
ing an Attornment Clause or Power of Distress, and 
therefore falling within the Bills of Sale Act, 1878. 

It may, I think, be said that this legislation has had 
the effect of causing the Attornment and Power of 

(a) 41 & 42 Vict. c. 31. (ft) 45 k 46 Vict. c. 43. 
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Distress Clauses to disappear from mortgages of land. 
The publicity of the registration of a Bill of Sale, and 
the unpleasant money-lender savour which it suggests 
to the mind causes it to be justly regarded as perhaps 
the most undesirable method of raising money to which 
it is possible to resort ; and although in the particular 
case of a mortgage of land, with an Attornment or 
Power of Distress Clause inserted as a mere ancillary 
provision, the general objection would not of course 
have nearly the same force of application, you may, 
I think, safely assume that not one mortgagor in a 
thousand would be willing to submit to the registration 
of his mortgage as a Bill of Sale with all the attendant 
formalities, and that nothing but the most exceptional 
circumstances should induce you when acting for mort- 
gagors to assent to the insertion of the clause with the 
registration of the mortgage as a Bill of Sale in view. 

You will see, therefore, that this particular alteration 
of the law is altogether different in spirit to the altera- 
tions effected by the Conveyancing and Law of Property 
Act, 1881, and has the effect of lopping off a mortgage 
one of the special protective clauses frequently inserted 
on behalf of a mortgagee without replacing it by any 
coiTesponding implication of law. The clauses, as I 
before explained to you, were applicable only to the 
case of a mortgagor remaining in actual possession of 
the mortgaged property, and it can only depend on the 
circumstances of the particular case, whether the fact of 
the mortgagee's being deprived of this particular remedy 
is a practical drawback to the security. Speaking 
generally, I think it would be an exaggeration to attach 
great importance to it ; because, where the security is 
such as to be likely to need the protection of a right to 
seize the mortgagor's personal chattels, there must be a 
very thin line between it and a case in which the regis- 
tration of the security as a Bill of Sale might be fairly 
made a term of the bargain. 
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The remaining set of provisions under our ninth Receivership 
head, are the receivership clauses. Here we return ^^^' 
again to the Conveyancing and Law of Property Act, 
1881, and find that section 19, sub-section 3, and section 
24, give the mortgagee a statutory right to appoint a 
receiver whenever he has become entitled to exercise 
the Power of Sale conferred by the Act — in other words, 
whenever there has been a default by the mortgagor 
falling within those which we just now considered as 
operating to give the right to sell. 

The scheme of these sections appeal's to be complete 
and well considered ; and like the Power of Sale, the 
statutory receivership provisions lean rather more in 
favour of the mortgagee than the receivership provi- 
sions, which were frequently inserted in a mortgage or 
in a separate receivership deed. For instance, a receiver 
under the Act is empowered out of the income received 
by him, to defray the cost of any necessary or proper 
repairs directed in writing by the mortgagee ; you will 
find such a provision, to the best of my belief, in very 
few if any of the precedents receivership clauses in or in 
connection with mortgage deeds. 

It follows from what I have said, that the Act has 
efifectively superseded the express receivership provi- 
sions as incident to mortgages, and has rendered need- 
less clauses which frequently took the form of an entire 
deed of considerable length entered into side by side 
with the mortgage; or as the case might be, were 
inserted in the mortgage itself, and served largely in 
that case to swell its bulk. 

(10.) We come to the mortgagor's covenants for title, Covenants 
and we find that these again are swept away completely ^^ ^ ®' 
by the 7th section of the Conveyancing and Law of 
Property Act, 1881. By stating in the operative part 
that the mortgagor conveys by way of mortgage, as 
' beneficial owner,* or as ' trustee,* as the case may be, 
the covenants for title which it has been the practice to 
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insert as of course are now implied. Tou will find in 
sub-section 1, clauses C, B., and F. of the 7tli section, 
the exact words of the covenants which these expressions 
' beneficial owner * and * tnistee ' are respectively to 
import by operation of the Statute, and I need only say 
that they are as complete as may be desired, and render 
quite superfluous the inseiiiion of covenants for title. 

Thus, you will see that very large alterations have 
been effected by Statute in the draftsmanship of a 
mortgage-deed, and that it has been reduced in length 
to very modest proportions. 

Let us now take my second proposition — which is, as 
you wiU remember, that where a certain form of mort- 
gage provided for by the Conveyancing and Law of 
Property Act, 1881, and termed a 'Statutory Mort- 
gage,' is made use of ; the number of provisions neces- 
sary to be expressed is still further diminished by 
implications of law attached by the Act to that special 
form of instrument. 

With regard to other Statutory Mortgages, the 26th 
section of the Act declares that a mortgage of freehold 
or leasehold may be made by a deed, expressed to be 
made by way of Statutory Mortgage, being in the form 
in Part 1 of the third Schedule to the Act, with such 
variations and additions, if any, as the circumst^ices 
may require ; and the section then goes on to say in 
effect, that these shall be deemed to be included, and 
shall by virtue of the Act be implied in the mortgage- 
deed : — 

First, a Covenant by the mortgagor with the mort- 
gagee for payment on a specified date of the principal 
with interest thereon at the rate stated, and for pay- 
ment of interest half-yearly so long as the mortgage 
money remains unpaid, and 

Secondly, a proviso for redemption. 

The terms of the covenant and proviso are as you 
will find set forth in the section, and I have inten- 
tionally only given you the pith of them. 
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Upon turning to the Statutory form we find that it 
is about as short as it is possible to conceive. It begins 
by setting forth the date and parties in the ordinary 
way, except that after the words "This Indenture 
made,'* you will find the words " by way of Statutory 
Mortgage." Then comes a Witnessing Part, which 
states that in consideration of so much paid by the 
mortgagee to the mortgagor, of which sum the mort- 
gagor acknowledges the receipt, the mortgagor in that 
character, and as beneficial owner, conveys to the mort- 
gagee the property charged, to hold to and to his use 
in fee simple for securing payment on a given day of 
the principal sum of so much, with interest thereon at 
the agreed rate. And that is all. 

Now if you compare this Statutory form with an How it differs 
ordinary mortgage prepared by the light of the Act, you J^ f^ 
will find that practically the former expresses all that 
is in the latter, as it would now be framed, except that 
the covenant for pjiyment of principal and interest and 
the proviso for redemption are implied in the former 
and expressed in- the latter, and the question naturally 
arises, in what cases is the one and in what cases is the 
other appropriate. 

I cannot say that I am able to my own satisfaction 
to answer this question. If the Statutory form had 
been declared by the Act to be a hard and fast form to be 
adopted or rejected as a whole — admitting of no recitals, 
no special covenants or provisions — it would have been 
obvious that it could have been made use of only in a 
simple and limited class of mortgages. But the 26th 
section expressly says, that such variations and additions 
may be made as occasion may require, and this seems 
to me to reduce the distinction between the two classes 
of mortgage deed very much to this — that where you 
say the deed is by way of Statutory Mortgage you need 
not insert the particular covenant and proviso to which 
I have referred because they will be implied, and where 



270 THE CONVEYANCING ACT, 1881. 

it is not by way of Statutory Mortgage you must insert 
those provisions because they will not be implied. 

Tn commenting on this 26th section in their book (a), 
Messrs. Wolstenholme & Turner say that its object— an 
object which is certainly achieved — is to enable mort- 
gages to be made in very short forms. They add, that 
the forms will probably only be used in quite simple 
cases and for loans on small properties. Messrs. Gierke 
& Brett go a step further and say (6), that it can 
be relied on only in simple cases. If by that expression 
they mean to convey that the Statutory form pure aod 
simple can only be relied on in simple cases, I quite 
agree ; but seeing that the section as I have pointed 
out expressly refers to variations and additions, and 
that this is emphasized by a note at the foot of the 
form itself to the same eflfect, I can only say for myself 
that I experience a diflSculty in finding any distinguish- 
ing principle which enables me to point out when the 
Statutory form may be more or less appropriately used, 
subject to necessary variations and additions, than the 
greatly shortened frame of mortgage which the Act has 
otherwise brought into play. I may add, that an eminent 
Conveyancer to whom I put this point in the hope of 
gaining light which I might shed in turn on you was 
unable to solve my doubt, beyond expressing an opinion 
that as a matter .of actual fact the Statutory form would 
only be used in practice in small and simple cases. 
Third Propo- My third proposition, you will remember, was that 
the adoption of the Act in so far as reliance upon 
implied provisions is concerned, is not compulsory but 
optional 

There are certain provisions of the Conveyancing 
Act — such as the right given to mortgagors by the 
16th section to inspect and make copies of documents 

(fl) Wolstenholme & Turner's Conveyancing Acts, 2nd ed., p. 58. 
(fi) Clerke & Brett's Conyeyancing Acts, 2nd ed., p. 112. 
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of title relating to the property — which are compulsory, 
and there are others which may be varied or excluded 
by stipulation, and others, again, do not take effect 
unless they are expressly adopted. The distinction 
between these different classes is, I need hardly say, of 
very great importance, but the fraraers of the Act have 
made the task of determining as to any section under 
which head it falls easy for us by showing on the face 
of each section as to which any doubt could exist the 
extent of its application. Thus, of the ICth section 
which I just mentioned as being compulsory, it is 
declared that it " shall have effect notwithstanding any 
provision to the contrary ;" while as to the sections of 
which the adoption is a matter of choice you will find 
these words running through the Act : — " This section 
" applies only if and as far as a contrary intention 
" is not expressed in the mortgage " — or as the case 
may be — "shall have effect subject to the terms of 
'* the mortgage deed and to the provisions therein 
" contained." 

Reverting to the subject which we are now con- Adoption of 
sidering, you may take it that none of these provisions vhions 
of the Act are compulsory. The implied Power of Sale, optional, 
the implied clauses as to insurance and appointment of 
receiver, and joint account clause — all these may be 
negatived or varied by express declaration, or by 
provisions of the mortgage inconsistent with that of the 
Act, while the implied covenants for title arise only 
where the special words "beneficial owner" or " trustee," 
descriptive of the character in which the mortgagor 
conveys, are inserted in the operative part. 

It is important for you to bear this in mind, because 
it may very probably fall to your lot to peruse mort- 
gages or the drafts of proposed mortgages inartistically 
prepared, and it will facilitate your task if you have a 
clear perception in your minds of the exact practical 
bearing of the Act. But I do not mention the point 
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with any idea of reoommendiDg you to steer your 
own course as draftsmen without reference to these 
Statutory provisions. I feel quite sure in my own 
mind that they will be — ^that they are indeed already 
being — universally acted upon, and that a Mortgage in 
the old form will before any of you are admitted 
solicitors have disappeared from the scene, except, of 
course, in so far as it must needs hold a place for many 
years to come in Abstracts of Title. 

I laid some stress, in speaking of the perusal of 
a drafk conveyance, upon the right of the purchasers 
solicitor to prepare the draft in his own way, so that it 
fairly represents the bargain between the parties, and 
upon the questionable propriety of a vendor's solicitor 
making alterations directed to pure matters of drafts- 
Perusal of manship. I would apply the same remark to Mort- 
gage. ° " g®ges> but with this reservation, that I think you 
would bo fairly'entitled, when acting for a mortgagor, to 
require the drafl to be framed in the spirit of the Con- 
veyancing and Law of Property Act, 1881. For 
example, I do not think you would be exceeding your 
duties, or violating any rule of professional conduct, 
by eliminating from a draft mortgage sent to you for 
perusal a long Power of Sale presenting no special 
features to distinguish it from the Power implied by 
the Act. There is such a man to be found here and 
there as a careless young solicitor, and there is again 
such a man to be found as an old practitioner who has 
grown weary of watching the ceaseless procession of 
Acts of Parliament, and has closed his book to learn no 
more. It is from such as these that a stray draft 
may come to you now and again prepared without 
regard to the existing law, and in such a case I think 
you will act rightly in endeavouring with all courtesy 
to bring the draft within the bounds set out by the 
legislature as fit and proper. 
It remains only upon this branch of my subject to 
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consider briefly my fourth proposition — ^that certain Fourth Pro- 
alterations of law have been effected by the Convey- P°®^^^®°' 
ancing and Law of Property Act, 1881, which may in 
particular cases render it desirable in the interests of 
the mortgagee to insert provisions which would have 
been unnecessary before that Act was passed. 

The first of these provisions has reference to what is Consolida- 
known as the doctrine of ' consolidation.' *^°^- 

Most of you, I daresay, have read something of this 
doctrine in text-books, but for the benefit of those who 
have not, and of those who may not have it very clearly 
in mind at the present moment, I will just read you 
Mr. Fisher s definition of it (a) : — 

" If the owner of different estates mortgage them to Mr. Fisher's 
*' one person, separately, for distinct debts, or succes- ^ ^ ^^^' 
" sively to secure the same debt, or the same debt with 
'' further advances, the mortgagee may insist that one 
" security shall not be redeemed alone ; upon the prin- 
" ciple that redemption being an equitable right the 
" person who redeems must on his part do equity 
" towards the mortgagee and redeem him entirely — ^not 
" taking one of his securities and leaving him exposed 
'* to the risk of deficiency as to the other." 

To put the simplest possible illustration — if I mort- 
gage that familiar piece of imaginary land Whiteacre 
to A. for £1,000, and I then mortgage Blackacre to him 
for another distinct loan of £1,000, the effect of the 
doctrine of consolidation would be to entitle A. to 
preclude me from redeeming the one property without 
also redeeming the other. You will readily imagine 
that a forest of decided cases has grown up around an 
artificial principle of this kind, and that all sorts of 
nice distinctions have been drawn between special 
combinations of circumstances in which it does and 
does not apply. It would be foreign to my purpose to 

(a) Fisher on Mortgages, 3rd ed., vol. ii. p. 630. 
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occupy your time at any length now with a considera- 
tion of what I may term the refinements of the subject, 
and I will only add to the illustration which I have 
given you, that after some conflict of authorities the 
rule has been clearly laid down as applicable equally 
whether the securities are legal or equitable^ and 
whether the mortgagor is seeking to redeem or the 
mortgagee to foreclose. 

And now let us see how the Conveyancing and Law 
of Property Act, 1881, has affected this doctrine. The 
Section 17 o£ 17th section enacts that a mortgagor seeking to 
ing^Aci^^ redeem any one mortgage shall, by virtue of the Act, 
be entitled to do so without paying any money due 
under any separate mortgage made by him, or by any 
person through whom he claims, on property other 
than that comprised in the mortgage which he seeks to 
redeem. To this provision are appended the two 
qualifications that it applies only if and as far as a 
contrary intention is not expressed in the mortgage 
deeds or one of them, and only also where the mort- 
gages or one of them are or is made after the com- 
mencement of the Act 

In Messrs. Gierke and Brett's book (a), a doubt is 
suggested as to the extent of the application of the 
words ^ seeking to redeem,' in this section, but Messrs. 
Wolstenholme and Turner (6), in their Treatise, declare 
without hesitation that the words ' seeking to redeem ' 
are general, and apply to the case of a mortgagor or 
subsequent incumbrancer giving notice to pay off, as 
well as to the case of a redemption suit, or of a pay- 
ment under an order in a foreclosure suit. Conceding 
this wide meaning to the expression, the section, as 
you will see, practically annihilates the doctrine of con- 
solidation as to mortgages made, or one at least of 

(a) Gierke k Brett's Conveyancing Acts, 2nd ed., p. 82. 

(ft) Wolstenholme & Turner's Conveyancing Acts, 2nd ed., p. 43. 
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which is maide^ after the Act — unless a contrary in- 
tention is expressed in the mortgage deed. 

I looked with some curiosity into the Precedents to 
be found in Messrs. Wolstenholme and Turner's book 
to see whether they afforded any encouragement to 
draftsmen to negative the operation of this section by 
express stipulation, and I found such a stipulation 
among the general forms, and also found that in the 
complete forms of mortgage afterwards given, this pro- 
vision was referred to as if it were a natural and proper 
one to insert (a). 

I must confess, speaking for myself, that the doctrine The doctrine 
of consolidation is one for which I have little sympathy, tion.^^"*^ 
It seems to me that if I lend a man £1,000 on the se- 
curity of Property A., and I then lend him jB1,000 on 
the security of Property B., each security ought to stand 
on its own merits in so far as the several properties are 
concerned. As to the mortgagor personally, the cove- 
nants for payment into which he enters give me of 
course the right to sue him for each sum advanced im- 
mediately it is overdue, and, if both are overdue, I can 
sue for both amounts in one action if I please. That 
is perfectly right and reasonable ; but this rule of con- 
solidation puts the mortgagee in the position of mixing 
up two securities to the prejudice of the mortgagor, and 
of those with whom he may have dealings, in a way 
which does not appear to me to be just. 

Let me point out to you how the mortgagor might 
be injured by the rule in a case where no default on 
his part had occurred or was likely to occur. 

He mortgages a property for £1,000 and he then 
desires to sell the equity of redemption^ or to make a 
second mortgage of the same property. An intending 
purchaser of the equity of redemption, or a second 
mortgagee, would, if he were prudently advised, have it 

(a) See Wolstenholme & Turner's Conveyancing Acts, 2nd ed., 

pp. 158 and 200. 
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pointed out to him, that, if the vendor had already 
mortgaged another property to the same mortgagee 
for an amount which it proved to be inadequate to 
secure, the owner of the equity of redemption, or the 
second mortgagee as the case might be, would be very 
seriously affected by the exercise of the mortgagee's 
right of consolidation. 
Should the Is it then right and prudent in the interests of a 

bc^nM»tiv^? ^ortp*®® ^^ rest content with the operation of the 
17th section, or would he be well advised to strive to get 
inserted in the mortgage a clause operating to negative 
the Act ? As to this, some conveyancers concur in the 
view which I have suggested to you, and adopt the 
principle that unless in exceptional cases the special 
clause giving a right to consolidation may reasonably be 
omitted. Others, again, consider that the right is of 
itself one of practical importance to the mortgagee, that 
it has been recognised and settled for many years, and 
that there is no su£Scient reason for depriving the mort- 
gagee of it ; and they accordingly make a point of insert- 
ing the clause. 

It may be that the point will become settled in one 
way or the other before long. Meanwhile I can per- 
haps give you no better guidance than this — ^that when 
acting for a mortgagee, you should insert the clause if 
you desire to give your client every possible right 
that ingenuity can devise for his protection ; but that 
you will have the warrant of a large body of opinion 
for omitting it if your own views incline that way. On 
the other hand, when acting for a mortgagor, it will be 
your manifest duty to use your best efforts to induce 
the mortgagee's solicitor to allow the 17th section of 
the Act to operate, and to omit any special clause 
directed to the displacement of the provisions of that 
section. 
Leasing I tum now to the leasing powers of mortgagors and 

Powers. mortgagees, in connection with which we shall find the 



POWER Ot" LEASmO. 277 

only other (^Iteration of law which falls under this 
head. 

I may say at once that the subject to which I am 

about to refer is of far greater practical importance 
than the law of consolidation, in that it arises out of 
a very common and everyday state of circumstances, 
whereas the operation of the rule of consolidation can 
only come into play in a very exceptional state of 
circumstances. 

Before the passing of the Conveyancing and Law of Position of 
Property Act, 1881, the position of a mortgagor and ^^^^g*^^^®^ 
mortgagee as to the granting of leases was this. If the ing Act. 
lease were granted before the mortgage was made, I 
need hardly say that the lease would have been valid 
against the mortgagee. That law remains untouched, 
and we may discard it from consideration. 

If the lease were granted after the mortgage the 
tenant would only have been secure if both the mort- 
gagor and mortgagee concurred in granting it. The 
broad outline of the provisions of a lease granted by 
mortgagor and mortgagee is well expressed in Wood- 
fall on Landlord and Tenant (a) thus : — 

" Where lands already in mortgage are to be demised 
" both the mortgagor and mortgagee ought to concur in 
" the lease ; and the covenants of the lease should be 
" made with the mortgagee with a view to their running 
" with the land. The proviso for re-entry should be 
" reserved to the mortgagee and not to the mortgagor. 
" So also the covenant for quiet enjoyment should be 
*' made by the mortgagee and not by the mortgagor, 
" otherwise it will not run with the land. The 
" deed may contain a proviso that the mortgagor may 
" receive the rents until the mortgagee shall give notice 
" to the contrary to the tenants, and a power to the 
" mortgagor to give sufficient receipts for the rent, and 

(a) 12th ed., p. 48. 
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*' a power to the mortgagor to distrain for the rent when 



" in arrear." 



You will gather from this passage that in a lease 
granted by the mortgagor and mortgagee jointly^ the 
latter would play a very important and predominant part. 

If the mortgagor, having by the terms of his mort- 
gage no express power to do so^ granted a lease without 
the concurrence of the mortgagee, the tenant was in 
this unfortunate position, that he could not dispute his 
landlord's title or right to demise^ because he would, as 
it is termed, be estopped in law from doing so ; but, on 
the other hand, he might at any moment be ejected by 
the mortgagee. 

Turning to the mortgagee, we find him equally 
unable to grant a valid lease for years without the 
mortgagor's concurrence. The most that he could do 
would be to create a yearly tenancy ; and on this point 
I may remind you, by the way, of the serious responsi- 
bilities which we saw in my last Lecture attached to 
mortgagees in possession, and the harsh principles on 
which they may be required to account for their 
stewardship (a). 

It is important that you should bear in mind this 
legal position of mortgagor and mortgagee as to leas- 
ing, because it will much better enable you to appre- 
ciate the provisions of the 18th section of the Con- 
veyancing and Law of Property Act, 1881, to which I 
am about to draw your attention. 

I will only add further, by way of introduction to 
that section, that it was not an uncommon thing before 
the Act to insert in a mortgage an express power to the 
mortgagor to grant leases. The insertion of such a 
clause would, of course have been a pure matter of 
bargain, as also would have been any provisions quali- 
fying or attaching conditions to the exercise of the 
right. That it would have been clearly to the interest 

(a) Ante, p. 249. 
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of the mortgagor to get such a power introduced into 
the mortgage you will readily understand. How far, 
on the other hand, a mortgagee would have been 
well advised to concede it, is a question which you 
will, I hope, have no very great difficulty in answering 
for yourselves by the light of the comments which I 
am about to make on the 18th section of the Act. 

And, now, what alteration in the law has the Act 
effected on this point ? We must turn for an answer to Section 18 of 
this 18th section, of which I will state the substance as ing Act. 
concisely as I can. 

In the first place, it enables a mortgagor in posses* 
sion to make as*against every incumbrancer such leases 
as are authoiised by the section; and conversely it 
gives a similar power to a mortgagee in possession 
as against all prior incumbrancers and against the 
moiiigagor. 

Next, it proceeds to define what the authorised leases 
are. An agricultural or occupation lease. may be for a 
term not exceeding twenty-one years, and a building 
lease must not exceed ninety-nine years. 

As to both these classes of lease it is laid down : — 

(a.) That they must take effect in possession not 
later than twelve months after date. 

(6.) That they must reserve the best rent reason- 
ably obtainable and without any fine- . 

(c.) That they must contain a covenant for pay- 
ment of rent, and a condition of re-entry 
on non-payment within at the most thirty 
days. 

(d.) That a counterpart shall be executed by the 
lessee and delivered to the lessor. 

Then come provisions, applicable to building leases 
only, to the. effect that the lease is only to be granted 
in consideration of buildings, or matters in connection 
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with buildings, having been, or being agreed within a 
maximum period of five years to be, built, improved, 
or repaired by the lessee, and that a peppercorn rent 
may be accepted for the first five years or any less 
term. 

Next follows a requirement as beween mortgagor and 
mortgagee, with the fulfilment of which the tenant is 
not concerned, that in case of a lease by the mortgagor 
he is to deliver to the mortgagee a counterpart of the 
lease executed by the lessee. 

Following this is the important reservation that the 
section is only to apply if and so far as a contrary in- 
tention is not expressed in the moilgage, or otherwise 
in writing, and is to have effect subject to the terms of 
the mortgage or any such writing. 

The section then goes on to say in substance' that its 
provisions shall not prevent the parties from inserting 
any further or other leasing powers, and that the sec- 
tion is to be grafted on to any powers so granted unless 
a contrary intention is expressed in the deed ; and the 
next clause precludes the mortgagor and mortgagee 
from granting any leases exceeding in length or other- 
wise the terms which might be contained in a lease 
gi'anted jointly by the mortgager and mortgagee. 

In conclusion, the section is limited in application to 
mortgages made after the commencement of the Act, 
but may, as to those made previously, be applied to 
them by agreement of the parties. 
Should the The practical question arises, whether it is or is not 

lienerativ(^? desirable in the interests of a mortgagee to exclude the 
statutory leasing power given to mortgagors. Messrs. 
Wolstenholme and Turner say "No." The general 
voice of the profession says, I think, unless in excep- 
tional circumstances, " Yes." The point is one, as I 
shall endeavour to show you, of great moment in the 
interests of mortgagees, and I may usefully direct you 
attention to both sides of the question. 
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In the first edition of their work, Messrs. Wolsten- Messrs. 
holme and Turner did not comment at much length holme^&" 
upon this section. What they did say, however, was Turner's 
certainly in favour of its provisions (a). In their 
second edition — roused possibly by comments adverse 
to the section — they have gone more at length into the 
matter, and earnestly deprecate the exclusion of the 
section by express provision. 

They urge that it removes serious difficulties in the 
granting of leases of mortgaged property- the anoma- 
lies as to both mortgagor and mortgagee of a lease 
made by the former without the concurrence of the 
latter, as, for instance, that the mortgagee has no re- 
version, that he cannot sue on the lessee's covenants, 
that his only remedy is to eject the tenant, which he 
may not desire to do, and which is an inadequate 
remedy, and especially in the case of house property, 
in which the lessee's covenants are an essential part of 
the value of the reversion ; again, that the acceptance 
of rent by the mortgagee will, in the absence of pre- 
vious agreement, constitute the lessee simply a tenant 
from year to year without reference to the terms of the 
lease, and in the case of agricultural land will bring in 
the Agricultural Holdings Act, which renders neces- 
sary a year's notice ending with a year of tenancy. 
They conclude their observations on the section as 
follows : — 

" If any restriction is to be placed on the power of 
** the mortgagor to lease under this section, it should at 
" the most extend to prevent him from granting leases 
" without the consent of the mortgagee. To exclude 
" altogether a power in the mortgagor to lease is cer- 
" tainly not for the benefit of a mortgagee, whose 
" security is jnaterially improved by having a tenant 
'' whom he can sue ; at the same time the tenant is 

(a) See p. 46 of that edition. 
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** secured in his lease. The mortgagor most generally, 
** to make his property available, grant leases of some 
** kind, and it is not advisable to compel him to lease as 
** equitable owner only *' (a). 

That is what I may term the case pat forward in 
support of the section, and a very remarkable case I 
think it is. 
ArgunienU in In the first place, the obvious remark appears to me 
opposiUon ^ arise, that if the restriction, which, it is soggested, 
should at the most be placed on the power, is inserted — 
viz., that the power shall not be exerciseable without 
the mortgagee's consent — ^the mortgagor is in very 
much the same position as if he had no power at all. 
The mortgagee will require to know all about the 
lease, if he is a wise man, before giving his consent ; he 
may very probably desire to have the benefit of his 
solicitor's opinion as to its provisions; and he may, if he 
chooses, withhold his consent without rhyme or reastm, 
or impose all sorts of conditions upon giving it. De- 
pend upon it that in most cases the mortgagor will be 
no whit better off where he has to get this consent 
than he will where the statute is excluded and he 
cannot grant a good lease without the mortgagee's 
concurrence. 

But, passing that by, let us see how the parties 
reaUy stand towards each other in this matter of leasing 
apart from the Act We have it that they can grant a 
good lease together, but that neither can grant a good 
lease alone, and the point which Messrs. Wolsten- 
holme & Turner press is, that great inconvenience 
results to the mortgagor from his inability to lease 
the mortgaged property. But what about the mort- 
gagee where the power is given 1 Are the restrictive 
provisions of the Act sufficient for his reasonable pro- 
tection, or can they be made so by provisions inserted 

(a) 2nd ecL, p. 66. 
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in the mortgage ? I think not— at all events, by any- 
thing short of a provision requiring his actual consent 
to each lease, in which case, as I have pointed out, 
the Act does not practically affect the position of the 
parties. 

Now, it is manifest that the use to which mort- 
gaged property is put is a matter which vitally con- 
cerns the mortgagee. He is not merely interested in 
seeing that the best rent is got that can be reasonably 
obtained, but also that no part of the mortgaged pro- 
perty is so used as to prejudicially affect the security 
as a whole. Let me illustrate what I mean by an 
example. Suppose that your client, the mortgagee, 
advances money upon the security of a row of hand- 
some dwelling-houses, and that the statutory powej of 
leasing is not excluded by the mortgage. The mort- 
gagor, being in difficulties, and therefore readily at- 
tracted by the offer of a high rent, or being perhaps 
short sighted to his own interests, or ill-advised, or 
eccentric, or whatever you please, grants a lease for 
twenty-one years of a house in the middle of the row 
to an enterprising pork butcher for the purpose of 
carrying on his trade. In such a case the mortgagee 
would probably have to look on and see house after 
house become empty as soon as the tenants could quit, 
until the pork butcher would ultimately be left in 
solitary glory. 

I have taken a strong but not impossible class of 
case, and many others suggest themselves, differing in 
degree and likelihood, but all pointing, as it appears to 
me, to the same conclusion, that the mortgagee ought to 
have a voice in the letting of the mortgaged property. 
No doubt it is within the power of skilled conveyancers 
to meet such points as these without excluding the 
power altogether, but I defy any draftsman so to dis- 
count all possible eventualities as to make the mort- 
gagee secure from the abuse of a leasing power without 
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The section which we have been considering purports 
to meet this dtflBculty by saying that a counterpart of 
every lease granted by a mortgagor is to be deliTcred 
to the mortgagee within a month. But what if the 
mortgagor neglects to do this ? The section imposes no 
penalty for the omission, and the only remedy left to 
the mortgagee is this; that under the 20th section of 
the Act (subsection 3) he would, in such a case, be 
entitled to exercise his power of sale. It is difficult 
in the firrt place to imagine a case in which a mort- 
gagee would be found willing to exercise the power 
for such a reason, and in the second place, unless he 
were very much more on the alert than mortgagees 
usually are^ he would probably not discover the default 
until and unless the remedy of sale had come into 
application for other and very different reasons. 
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I think I have said enough to convince you that the Exceptions to 
views which I beb'eve to be generally entertained as to ^^®^^ '^®' 
the wisdom of excluding this leasing section have 
weighty arguments to support them, but I must not 
leave the subject without pointing out to you that 
there are mortgagors and mortgagors, and that most 
general rules have to be stretched to meet exceptional 
circumstances. Between the needy builder, who lives 
from hand to mouth, and to whom bankruptcies and 
liquidations are periodical recreations, and the country 
squire, who mortgages his land perhaps in order to lay 
out money in improvements, or for some other suflScient 
reason, and offers an ample security of broad acres, 
there is a great space. In the latter case it well may 
be that the reservation to the mortgagor of an un- 
fettered right to lease may be proudly insisted on as a 
siTie qud non demanded by the mortgagor's social 
position and independence, and the security may be of 
a nature to render practically needless any resistance 
to the demand. But at all events, for those of us who 
do our daily work in this great city, I am persuaded 
that, as to the great majority of the securities which will 
pass through our hands, we shall be acting wisely in 
the interests of mortgagees in excluding this 18th section 
of the Conveyancing Act by express stipulation. 

As to the question of consolidation, so with regard to The Mortga- 
these leasing powers, the duty of the mortgagor's gor'sSolici- 
solicitor is at the opposite pole to that of the mort- 
gagee's ^solicitor. I have endeavoured to show you 
that the section benefits the mortgagor at the expense 
of the mortgagee, and if I have succeeded in that 
endeavour I do not need to impress upon you that the 
mortgagor's interests will be served by your inducing 
the mortgagee, if you can, to allow the section to apply 
to the mortgage. 

With that observation I bring to a conclusion all that 
I have to say as to the effect wrought by recent legisla- 
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lion upon the framing and legal incidents of Freehold 
mortgages. 
Finnl stages A very few words will carry us over the remaining 
of Mortgage, gtages of a mortgage transaction. The searches for 
incumbrances, the execution of the deed, its acknow- 
ledgment where necessary by a married woman, its 
registration where the mortgaged property is in a 
register county, and the delivery of the title deeds to 
the mortgagee, resemble so identically the correspond- 
ing incidents in the completion of a sale and purchase 
that I should only be recapitulating what I said in my 
Sixth Lecture by dwelling on them. There is in one 
respect only an important difference at this final stage 
of a mortgage which I have already incidentally men- 
tioned, viz., that the mortgagor invariably pays the 
whole of the mortgagee's costs upon the completion of 
the loan. 

And now, following the plan which I adopted in 
treating of sales and purchases, I will conclude this 
Lecture with a few observations upon points specially 
connected with Leaseholds and Copyholds as the 
subjects of mortgage. 
Mortgages of And first as to Leaseholds, 
ease olds. j^ ^y^ ^ .^ ^^^^ recollection that in my Sixth 

Lecture I commented at some length upon the im- 
portant qualifications attached in the absence of special 
stipulation by the Vendor and Purchaser Act, 1874, 
and the Conveyancing and Law of Property Act, 1881, 
to the rights of a purchaser of leaseholds in the matter 
of calling for the title to the reversion whether leasehold 
or freehold (a). 
Title. Let me impress upon you that those provisions have 

no reference whatever to Mortgages of Leases. The 
intending moi-tgagee of leaseholds is as unfettered in 
this respect as the intending mortgagee of freeholds, 

(a) Ante, pp. 200 et Jteq. 
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and may make as many requirements, reasonable or 
unreasonable, as he pleases in the absence of a pre^ 
liminary contract, which, as I have already pointed 
out, is rarely entered into, and when made will not be 
specifically enforced by the Court. 

The principal question of title which arises in connec* 
tion with mortgages of Leaseholds is one which we have 
already considered in connection with purchasers, viz., 
whether the lessor's title is to be inquired into or not. 
Generally speaking you will find that, in spite of the 
rule of law which fixes a lessee with constructive notice 
of his lessor's title although he has never seen it, the 
lessee will not have investigated it, and that it will not 
have been inquired into on subsequent sales or other 
dealings with the lease ; and as a consequence you will 
also generally find that if your client proposes to lend 
on the security of leasehold property, he must either 
take it or leave it upon the assumption that the lessor's 
title cannot be shown — ^that the mortgagor cannot show 
it even if he were willing to do so. The particular cir- 
cumstances can alone determine in each case whether 
the mortgagor's inability or unwillingness in this 
respect should debar your client from lending on the 
security, and I need hardly point out that among other 
facts the length of time during which undisturbed 
possession has been held under the lease is a very im- 
portant feature. The best suggestion I can make to 
you is this — ^that, having ascertained that the lessor's 
title cannot or will not be shown, and having also 
ascertained all the circumstances which you are reason- 
ably able to gather as bearing upon the practical 
degree of risk involved, you should remit the matter 
for your client's determination and afford him the best 
means you can for weighing the proa and cons. I 
make this suggestion for your guidance, because I do 
not think it is any part of your duty to take upon your 
shoulders the responsibility of warranting your client, 
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as it were, againBt the consequences of running what- 
ever riiik, great or small, may be involved in lending 
his money in such a case. 

There are naturally a great many degrees of lease- 
hold security, and while tlie very best are not far 
removed, in point of value, from a freehold security, 
the very worst are about as bad as a security can virell 
be. Among the former class I may instance such a 
case as a mortgage of a lease, at a low ground-rent, of 
land on which buildings, letting well and producing 
good rack-rentals, have been erected under the building 
covenants of the lease ; and among the latter may be 
mentioned a mortgage of leasehold house-property 
where the covenants of the lease are onerous, the 
ground rent, perhaps, considerable, and the chances of 
the houses letting well and continuously precarious. 
These latter securities are extremely dangerous and 
speculative. But there is a yet more risky sort of 
security connected with leaseholds. It is a common 
thing for builders to obtain advances upon leasehold 
houses at diflferent stages of their erection — ^for in- 
stance, when the building has been carried up to a 
certain height, when it is roofed in, and when the 
interior is finished. I should be slow to say of by any 
means all of the builders who obtain these advances 
that they are needy men, but it is undoubtedly a fact 
that a very great number of them contrive to make 
bricks with straw and pay the wages of their men to- 
day, not knowing by what shift or contrivance they will 
pay them to-day week. They, as a necessary conse- 
quence, are eager to mortgage up to the hilt at every 
step of the way, and if they can get a little beyond the 
hilt they like it all the better. 

To advance money continuously to such borrowers 
as these is euphoniously termed 'financing builders/ 
and the process is not without a certain glittering 
attractiveness to solicitors, because there is no mort- 
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gagor in the world so cheerfully ready to incur law 
costs as a needy builder, and the process of lending 
necessarDy involves the preparation of a good many 
securities, and gives the solicitor concerned in it a sort 
of vested right to prepare the lestses of the houses 
when finished and let. But I most emphatically warn 
you, if you would sleep at night, to have none of it. 
At the very best it will keep you in a constant fever of 
anxiety, and at the worst you may be throwing into 
the gutter your own money, or money practically en- 
trusted to you by third persons, to whom you feel 
morally responsible for its reasonable safety. What- 
ever is lent to him the builder is pretty sure, like 
Oliver, to ask for more, and then at last comes the 
point at which you have to decide whether more money 
shall be lent, in the hope of tiding him over his diffi- 
culties and getting the houses finished and let, or 
whether he shall be abandoned to insolvency, and the 
carcases of unfinished houses, with a ground-rent upon 
them, alone represent the security for the iadvances 
made to him. 

I have not drawn an over-coloured picture, but am 
speaking, believe me, of what I have seen and known 
and of what is happening in a hundred different new 
building districts within ten miles of us at the present 
moment. And I have been specially impelled to warn 
you against this legal will o' the wisp because this 
sort of business has a natural tendency to gravitate 
towards young and inexperienced solicitors. No doubt 
rare individual instances may be pointed to of solicitors 
specially identified with speculative building who have 
sucked no small advantage out of that . connection, but 
they are cases of men who have had the opportunity of 
acquiring a special knowledge and experience of such 
matters, who know how to distinguish in building 
ventures between what is sound and what is unsound, 
and cau pick their way so to avoid the thorns and 

V 
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briarn. And even under these conditions yon may 
depend upon it that this class of business is attended 
with great anxiety, and that the account does not 
always balance on the right side. 

Passing from the special features connected with 
leasehold property as the subject of a mortgage 
security, I will now refer very shortly to the instru- 
ment by which the security is effected. 
Form of Yon are well aware that a lease contains covenants 

Leaseholds, by the lessee. Ton are also, no doubt, aware that the 
assignee of a lease is liable upon the covenants during 
the period that the term is vested in him, and, none 
the less, though he may never enter into possession. I^ 
then, the security takes the form of an assignment of 
the term of years by the mortgagor to the mort- 
gagee, the latter comes under a direct liability to the 
lessor from which the mortgagor's covenant is his only 
protection. 

I need hardly point out to you that this liability to 
the lessor may be a serious question in the case of a 
lease containing burdensome covenants, or reserving a 
laige rent ; and in such a case it would be your duty, 
when acting for the mortgagee, to protect your client 
by resorting to the expedient of preparing the mortgage 
in the form of an under-lease computed for a term 
which will cover the residue of that of the original lease 
less the last few days. The mortgagee will thus have 
no privity of estate with the lessor, and will be under 
no Uability to him for rent or covenants^ and although 
this method cannot defeat the landlord's right of distress 
so far as any chattels on the mortgaged property are 
concerned, it will obviously be, in many cases, preferable 
to an assignment in respect of its involving the mort- 
gagee in no liability as to the obligations of the lease. 

On the other hand, this mode of framing the mort- 
gage ought not to be resorted to where the obligations 
of the lease are not serious, because it has certain 
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disadvantages of its own. The reversion of a few days 
less to the mortgagor may become an element of danger 
to the mortgagee, because it leaves the former legal 
owner of the term, and should he do any act to forfeit 
this nominal reversion, the lease out of which the 
under-lease is carved will be gone. No ingenuity on 
the part of the draftsman can relieve the mortgagee 
from this risk, but on a balance of disadvantages it is 
certainly not to be weighed against that of incurring 
direct liability for heavy rent or onerous covenants. 
Each case must, therefore, be judged on its own 
merits. 

Many of the provisions of the Conveyancing and Law Howaflfected 
of Property Act, 1881, affecting the frame-work of ancingAct. 
deeds generally, extend in their application to mortgages 
of leaseholds. Others, again, specially referring to 
mortgages — such as the statutory power of sale — 
include both leaseholds as well as freeholds ; and there 
is one which concerns leaseholds alone. I need not do 
more than refer you as to this last to section 7, subsec. 1, 
head D. of the Act, in which you will find that, where 
the mortgagor of leaseholds pui-ports to convey as 
beneficial owner, the expression * beneficial owner ' will 
import (in addition to covenants applicable to mortgages 
of freeholds as well as leaseholds, and which are dealt 
with under head C. of the same subsection), a covenant 
as to the validity of the lease creating the term for 
which the land is held, the payment of rent, perform- 
ance of covenants, and so forth. I may just point out 
to you also that these covenants under heads C. and 
D. will be implied equally by the expression * beneficial 
owner,' whether the mortgage be by way of assignment 
or by way of demise. 

The limit of our time compels me to confine myself 
strictly to those "points connected with leasehold 
mortgages which lie at the very root of the subject, 
and should be at the fingers' ends of every well instructed 
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solicitor, and haviog, within these limits^ endeavoured 
to give you some practical guidance, I will conclude my 
Lecture with a very few observations on the subject of 
mortgages of Copyholds. 
Mortnges <A These mortgages are effected by means of two in- 
Copyholda. struments. One of them is a Conditional Surrender, 

that is a Surrender stipulated to become void on pay- 
ment of principal and interest on a given date, and 
the other is a deed containing a Covenant for re-pay- 
ment. Power of Sale, and other provisions identical in 
purpose <ind closely similar in form to those which were 
contained in a mortgage of Freeholds before the Con- 
veyancing and Law of Property Act, 1881, was passed, 
and some of which, as we have seen, are now implied 
by law in virtue of that Act. 
How affected I have already shown you in dealing with sales and 
^Ji^°^2t^ purchases of copyholds, that the Conveyancing Act 
has, in a sense, only a very limited application to copy- 
holds, but that its provisions affect the draftsmanship 
of the deed of covenant which runs side by side with 
the Surrender and Admittance. The analogy applies 
closely to the case of a mortgage. So far as the actual 
Court Boll documents are concerned the laws and 
customs of the Manor are untouched by the Act, but 
when we come to look into the deed of covenant we 
find that the Statute has a considerable bearing upon 
its contents. In addition to the provisions applicable 
to the language of covenants in deeds generally, to 
such matters as the omission of general words, and the 
implication of covenants for title under the expression 
'beneficial owner,' upon which points, as applied to 
covenants to surrender copyholds, I need not repeat 
what I said in an earlier Lecture — the Statutory Power 
of Sale will attach to the deed of covenant which we 
are now considering, if the simple expedient is adopted 
of inserting in it a covenant that the mortgaged pro- 
perty shall stand charged with the payment of the 
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monies secured by the deed of covenant, and that until 
surrender, the mortgagor and all persons deriving title 
under him, will stand possessed of the property upon 
trust for, and at the disposal of the mortgagee. 

The Act itself is my best authority for this observa- 
tion. If you look at the definition of a mortgage in 
the 2nd section, you will find that it includes any 
charge on any property for securing money or money's 
worth, and if you then turn to the 19th section you 
will find that the statutory powers there conferred are 
made applicable to all mortgages made by deed, that is, 
of course, mortgages which are made by deed, and 
which fall, in other respects, within the definition which 
I just read. 

So much as to the Conveyancing Act. 

As to the points to be borne in mind, there are only 
two to which I need draw your special attention. 

The first is, that it is unwise for a mortgagee to take Mortgagee 
Admission, for the simple and sufficient reason that his admitted. 
Admission would involve the expense of fines and fees, 
and would further involve the necessity for his surren- 
dering to the moitgagor, and for the re-admission of 
the latter upon the mortgage being paid off; and 
again the mortgagee by taking Admission comes under 
liability to the lord for heriots and any other customary 
burdens. All practical purposes ai*e answered by the 
Conditional Surrender, conferring as it does the right 
to Admittance at any time after the date fixed for re- 
payment of principal and interest. 

The second point is that, when acting for the moii;- when 
gagee, you should never rest upon the deed of cove- ^^^^°?^ 
nant as justifying the payment of the mortgage-money made, 
before the Surrender itself is also actually made. Until 
by means of the Surrender the mortgage is entered on 
the Court Bolls the mortgagee will always run a risk of 
being postponed to a subsequent incumbrancer who, 
having no notice of your client's security, has completed 
a Surrender and obtained Admittance. 
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I need hardly point out that this risk would not 
arise where the mortgagor was acting in good faith. 
But, unfortunately^ mortgagors do not always act in 
good faith, and it is the duty of a solicitor — and some- 
times far from an agreeable duty — ^to guard the interests 
of his client, very much upon the footing that everyone 
will take an advantage of him if they can. I am 
afraid that before many years of professional life shall 
have rolled over your heads experience will have taught 
you that however cynical a rule this may seem to be 
by which to regulate the transactions of those who seek 
your advice, it has only too solid a foundation, and that 
there is little likelihood in my day or yours of its being 
safely relaxed. 

With that not very cheering reflection, I bring this 
Lecture to a close. In my next Lecture I shall endea- 
vour to deal in the first place with the special features 
of what are termed Equitable Mortgagea 
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We have hitherto been consideriDg what are termed 
Legal as distingaished from Equitable Mortgages of land. 
I propose to devote the first part of this Lecture to the 
latter class of mortgage, and in coDclusion to make 
some few observations upon the subject of Trausfers 
and Be-conveyances of mortgages. 

All of you no doubt are aware that the main dis- Distinction 
tinction between the two great divisions of mortgages and Equitable 
is indicated in their names. By the legal mortgage the Mortgages, 
legal estate passes to the mortgagee. By the equitable 
mortgage no such estate passes, and the rights of the 
mortgagee are dependant entirely upon equitable prin- 
ciples. All of you, I say, doubtless know this, but I Character- 
conceive it to be likely that you may not all equally be Equitable 
alive to the characteristic features of equitable mort- Mortgages, 
gages, to the advantages which one of the two classes 
into which I shall presently divide them, possesses in 
the sense, and only in the sense, of their being capable 
of being made at a moment's notice by the most in- 
formal methods, and to the disadvantages of all equit- 
able mortgages alike in some important respects as 
compared with legal mortgages ; and it is on these 
points that I shall do my best to assist you to a right 
understanding of our present subject. 

Now there are two totally distinct modes in which 
equitable mortgages of land may be created, and while 
certain principles extend to all alike by whichever 
mode they are made, there is in other respects very 
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little in common between an equitable mortgage of the 
one kind' and of the other. 
Two ClAsses. The first mode is by a formal mortgage by deed of 
the equity of redemption of property which has already 
been legally mortgaged. 

The second mode is by an express or implied contract 
to mortgage. 
First Cla8»— As to the first of these two descriptions of equitable 
F^m^ Mort- mortgages, it may be said that such mortgages differ 
deed. but little in form, and not at all as to the general sur- 

roundings and successive steps of the transaction from 
ordinary legal mortgages, but that they differ in several 
important points from those mortgages in respect of the 
position which the mortgagee acquires by his security. 

The instrument itself is identical in form with a 
legal mortgage, except that it may perhaps contain one 
or more recitals having reference to the security with 
which the property is already charged, and that in the 
operative part of the deed there will certainly be words 
of reservation in favour of the security which takes 
priority over it. The extent of the recitals, if any, and 
the language of this reservation, will depend, of course, 
upon whether there is only one prior charge or whether 
there are several. The formal mortgage of which I am 
speaking may, of course, be a second, third, fourth, or 
even subsequent incumbrance ; but whether it be 
the second or the twentieth, it will equally be an 
equitable mortgage, for the one and conclusive reason 
that the first mortgagee alone can have the legal 
estate. 
The Convey- I may further point out to you, as bearing practically 
188L ^ * upon the form of security, that the observations which I 

have already addressed to you as to the effect of the 
provisions of the Conveyancing and Law of Property 
Act, 1881, upon the frame-work of a legal mortgage, 
apply with full force to these formal equitable mort- 
gages. The definition of mortgage in section 2 sub- 
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section 6 of the Act, is, as you will remember, " any 
" charge on any property for securing money or money's 
" worth." This expression is obviously wide enough to 
include almost anything on earth, but the Statutory 
Powers of sale, of insurance, arid of appointing a re- 
ceiver, to which I directed your attention as having a 
very important bearing upon the preparation of a mort- 
gage, are given only to mortgagees whose mortgages 
are made by deed, so that they would clearly be em- 
braced in the securities of which I am now speaking. 

Well, then, if these mortgages are prepared with the 
same care and on the same principle as legal mortgages, 
and if they are preceded by the same strict investiga- < 

tion of title, in what respect does the security differ 
from that of a legal mortgage, except in so far as the 
actual fact that the legal mortgagee must be paid first 
is concerned ? It is obvious that this is a very natural 
question to arise in your minds, and that upon your ap- 
preciation of the answer to it must depend the soundness 
of your advice to clients who propose to invest on such 
securities. I would therefore anxiously bespeak your Why inferior 
attention while I try to explain to you the points of Mo^iges. 
difference in which a second or subsequent mortgage is 
inferior as a security to a first legal mortgage, apart 
from the actual money priority of the latter. 

I have already said that the first mortgagee can alone ^he legal 
get the legal estate. There are rather hazy notions estate. 
prevalent in the minds of ill-instructed practitioners as 
to the legal estate, and since the passing of the Judica- 
ture Act, 1873 (a), those who were merely in a state of 
haze before, have drifted into a perfect November fog 
upon the subject. The 25th section of that Act (sub- 
section 11), declares that in all matters not particularly 
mentioned, in which there is any conflict or variance 
between the rules of Equity and the niles of the 

(fl.) 36 & 37 Vict. c. 66. 



90 ) THE LGGAL ESTATE. 

Comtnoii Law with reference to the same matter, the 
rules of Equity shall prevail This dedaration has been 
construed by some people as amounting to an absolute 
merger in favour of equitable doctrines, not merely of 
principles in whidi there was a direct conflict between 
Westminster Hall and Lincoln's Inn, but also as having 
converted everything that was ever called legal into 
a corresponding something called equitable — and among 
other things supposed by some to have vanished into 
space was this legal estate. I have myself often heard 
the words " legal estate " made use of, and then in a 
half-guilty and extremely doubtful tone has followed 
some such expression as '' If there is such a thing as a 
legal estate now.** 

You may dismiss from your minds any doubt what- 
ever on this point There is most emphatically such a 
thing as a l^al estate. Where one man being seised of 
an estate in land conveys that estate whether absolutely 
or by way of mortgage to another man, he passes to 
him a legal estate. About this fact there never has 
been any conflict whatever between the Courts of law 
and equity, and it cannot possibly, therefore, have been 
afiected by the Judicature Act, 1873. And to the legal 
estate attach certain privileges which have been not 
only recognised, but I might even say emphasized by 
C!ourts of Equity, inasmuch as they have been in- 
corporated into dck^trines relating to mortgages which 
originated, and until recently were solely enforced, in 
these Courts. I shall have occasion later on to express 
my doubts as to the wisdom of this particular con- 
junction of legal and equitable ideas. 

The possession of the legal estate by the first mort- 
gagee is a distinct advantage to him and a distinct 
source of possible danger to a second or subsequent 
mortgagee, because it carries with it the right to exercise 
in certain circumstances the privilege of tacking. 
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The doctrine of Tacking is described by Mr. Fisher (a) Tacking. 
HS that by which a prior legal mortgagee by annexing 
to his original security another which he holds for a 
subsequent debt, or an incumbrancer subsequent to the 
second by getting in a prior legal security, may in 
certain circumstances postpone the rights of mesne 
incumbrancers until satisfaction of both the securities 
which have been thus united. 

This definition embraces two converse propositions, 
and I shall the better enable you to understand it by 
giving you an example of each. 

We will suppose that there are three successive 
mortgages upon a property to different people, and that 
the first is a legal mortgage. 

The firat mortgagee, of course, will have the legal 
estate, and the second and third incumbrances will be 
equitable securities. 

Now, in this state of things, if the first mortgagee, 
without notice of the existence of the second mortgage, 
takes a transfer of the third mortgage, he will be 
allowed to add or tack the amount of the third mort- 
gage to his security, and to oust the second mortgagee 
to that extent. 

The converse case is this. If in 'the case supposed 
the third mortgagee when he originally lent his money 
had no notice of the second mortgage, and he buys up 
the first mortgage, he will be allowed to tack the two 
together, and here again the second mortgagee is 
ousted and to the same extent. 

Of this doctrine it has been truly said, that it seems 
to be altogether contrary to any principle of equity, the 
principle of which is equality. It is, in fact, a rule 
adopted by Courts of Equity in direct contradiction to 
equitable principles out of deference to the ownership 
of the legal estate ; and it is important to bear in 
mind that the presence of the legal estate, or at all 

(rt) Fisher on Mortgages, 3rd ed., vol. ii., p. 600. 
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evenU of the better right to call for it (a), is a sine 
qua non of the operation of the rule of tacking. If 
you shift the examine I just gave you from fiist, 
second, and third mortgage to second, third, and fourth, 
there will he no poesibility of the second mortgagee 
hoying np the fourth, and so ousting the third, or tnce 

versd. 

Therefore I say that, if on aoooant of this doctrine 
alone, the possession of the legal estate is an advantage 
to the first mortgagee and a source of danger to the 
second and subsequent mortgagees. 

Again, the holder of the second or subsequent mort- 
gage is subjected in certain circumstances to the risk of 
having his security affected by another equitable 
doctrine to which we paid some attention in my last 
Consolid*. Lecture — ^that of Consolidation. 

I will just refresh your recollection as to the cases in 
which the rules of Consolidation apply, by giving you a 
definition taken once again from Mr. Fisher's work (6). 
He says : — 

If the owner of different estates mortgage them to 

one person for distinct debts, or successively to secure 

the same debt, or the same debt with further advances, 

the mortgagee liiay insist that one security shall not 

'* be redeemed alone ; upon the principle that redemp- 

'' tion being an equitable right the person who redeems 

^ must on bis part do equity towards the mortgagee, 

" and redeem him entirely — ^not taking one of his 

*' securities and leaving him exposed to the risk of de- 

" ficiency as to the others." 

I must point out to you as to Consolidation, that the 
exercise of the right is not exclusively confined to legal 
mortgagees. It was originally tied within that limit, 
but like many other equitable doctrines it soon began 

ia) White and Tndor*8 Leading Cases, 5th ed., voL 1., p. 673. 
(&) 3pd ed., p. 630. 
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to throw out branches^ and was in course of time 
extended in application to equitable first mortgages 
also. I have, however, introduced it here in dealing 
with mortgages by deed of the Equity of Redemption, 
because it arises far more frequently in the case of a 
legal than of an equitable mortgage. 

The effect of the Conveyancing and Law of Property 
Act, 1881, upon the consolidation of securities will be 
fresh in your recollection (a), and I will only say as to 
that matter here, that the operation of the Act — apply- 
ing as it does only to mortgages one at least of which 
must be made after the Act, and excluded altogether, 
as it may be, even where it would otherwise apply, 
by a declaration which many draftsmen will probably 
insert — must needs be very limited for a long while to 
come. 

The state of circumstances which Consolidation neces- 
sarily supposes is not by any means difficult to imagine, 
and although it might not perhaps be an every-day 
occurrence, it certainly would not be a phenomenon. 
You Tvdll see, therefore, that to a secured mortgagee 
of either property there may be a real, though not, 
perhaps, an imminent risk that after he has advanced 
by way of second mortgage upon it as large a sum 
as its value will reasonably secure in addition to 
the first charge, he may, to his dismay, find the 
first mortgagee asserting a right, practically to throw 
on the property as part of his charge an advance 
made by him upon what may have proved to be the 
insufficient security of some other and totally distinct 
property. 

There is yet another disadvantage under which a The Title 
second or subsequent mortgagee labours, and which ^®^^ 
may be productive of trouble. He does not, of course, 
get the title deeds. They will have been, or ought to 

(a) Anfe^ p. 274. 
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have been, handed over to the first mortgagee as a 
matter of coui-se. It would not be possible for me to 
dwell upon this subject at any length, because I could 
not effectually do so without going far beyond the 
compass of our time. If the world were perfect, the 
fact of one man holding the title-deeds of property in 
which another man was interested would not be of any 
consequence. But looking at things as they are, and 
looking also to the power with which the holder of 
deeds is clothed to put them to a wrongful use, with the 
result of raising up against an innocent equitable 
incumbrancer other incumbrances acquired by lenders 
as innocent, and whose rights may conflict dangerously 
with those of the second mortgagee, no thoughtful 
lawyer can say that the non-possession of deeds is 
not at least a possible source of danger to a mort- 
gagee. Mr. Lewin, in his book on Trusts (a), lays 
it down that trustees cannot be advised to lend on 
a second mortgage, and in the very front of the 
reasons which he gives in support of that dictum is 
the fact that a second mortgagee does not get the title- 
deeds (6). 

There are still two further drawbacks to the position 

of a second mortgagee, which I must not omit to 

mention. Both of them arise out of the special vantage- 

gi'ound occupied, and in the main rightly occupied by 

the first mortgagee, and are sufficiently connected to be 

considered together. 

Mortgagee's If a mortgagor fails in his obligation to pay the 

rcmediea principal or interest, there are, as no doubt most of you 

well know, the traditional number of three courses 

open to the mortgagee. 

The first is to sue the mortgagor personally on his 

(a) 5th ed., p. 267. 

(ft) See In re Roberton CampJtin v. Barton, Weekly Notes, 16th 
June, 1883, p. 110. 
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covenant to pay. We are not now concerned with 
that. 

The second is to sell the property under his power of 
sale. 

The third is to take proceedings for acquiring the 
absolute ownership of the property by means of what 
is termed a foreclosure suit. 

Now, supposing that this default on the mortgagor's 
part has occurred, and supposing that there is a second 
mortgage — there may be half a dozen, but a second 
mortgage is enough for my purpose — what will be the 
eflfect upon the second mortgagee of the adoption by the 
first mortgagee of the second or third of these remedies ? 

Take the case of sale first. The first mortgagee's Sale by first 
power in all ordinary circumstances will give him the ™° ^ag^e. 
widest discretion as to the time, place, and mode of 
sale. Assuming that he acts bond fide and without 
fraud, he is not bound in the least to study the con- 
venience of the second mortgagee. He may sell in the 
winter a property which would fetch a larger price in 
the summer, or vice versd ; he may sell in one lot a 
property which might with greater effect be sold in 
twenty ; he may sell in London a property which would 
command a larger class of buyers in the country. He 
may, in short, resort to a mode, place, and time of sale 
effective to cover his own advances, but quite ineffective 
to save the second mortgagee from serious loss, where 
by waiting or adopting some other method all, or the 
greater part of the second mortgagee's security might 
be saved ; and for this proceeding he will be wholly 
irresponsible to the second mortgagee unless he has been 
guilty of fraud or collusion. 

The second mortgagee in such a case has no resource 
therefore but to grin and beai* it while his security is 
vanishing before his eyes by the act of a third person, 
over whose proceedings within these wide limits he can 
exercise no control. 
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Foraclosore, So much as to a sale by the first mortgagee ; and now 
let UN ace how the first mortgagee's other remedy — that 
of foreclosure — affects our friend, the second mortgagee. 
The right of a legal mortgagee to foreclosure is absolute 
where default has occurred on the part of the mort- 
gagor. I will not dilate upon the nature of foreclosure 
proceedings, which result in the mortgagors being abso- 
lutely barred from any further claim to the property, 
unless the mortgagee is paid his principal^ interest, and 
costs, because by so doing I should obviously be cany- 
ing you into pastures of Equity, which lie outside my 
province ; but, in connection with my subject, I may 
appropriately direct your attention for a moment to the 
effect of a foreclosure suit upon the second mortgagee's 
position. 

A legal mortgage, we will say, is made for £5,000. A 
second mortgage is afterwards made for £2,000. The 
mortgagor makes default to the legal mortgagee, and 
the latter thereupon brings a foreclosure action. 

In this state of things — ^not by any means an extra- 
ordinary conjunction — ^the first thing that happens to 
the second mortgagee is to find himself in the not par- 
ticularly agreeable position of a defendant, and in that 
character incurring of necessity some costs which he 
may or may not be able to recover afterwards. 

Then will follow this— that unless the Court can be 
induced to order a sale of the property under the 25th 
section of the Conveyancing Act, 1881, the first mort- 
gagee will get a decree which will entitle him to say to 
the second mortgagee, " If you will pay me my prin- 
'' cipal, interest, and costs, I shall accept the payment 
" and wish you a very good day ; but if you do not I 
" shall obtain the absolute ownership of the property, 
" which is your security as well as mine, and you will 
" be left out in the cold." 

If the second mortgagee does pay the principal, 
interest, and costs due to the first incumbrancer, he 
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\vill be entitled to add the amount so paid to his secu- 
rity, and to require the mortgagor to pay him oflf 
within a specified time, and in default the mortgagor 
will be foreclosed, and the second mortgagee will acquire 
the absolute ownership of the property. 

If, on the other hand, the second mortgagee does not 
succeed in obtaining a sale, and does not pay off the 
prior incumbrance, his interest in the property will be 
extinguished, and he will be remitted to his personal 
remedy against the mortgagor. As these foreclosure and 
redemption proceedings imply default on the mortgagor's 
paf t to begin with, and are not generally undertaken 
unless in the last resort, it may be fairly assumed that 
the mortgagor's personal liability would not in such a 
case afford much consolation to the second mortgagee. . 

You will, therefore, see that the second mortgagee — 
and incumbrancers subsequent to him are in just the 
same position, except that they have more incum- 
brances to redeem in order to secure the ownership of 
the property — may at any time be driven into what 
may be the very inconvenient necessity of buying up 
or, as it is called, redeeming the first mortgage, and 
be then compelled in self-defence to oust the mortgagor 
and take over the property (which also may be the last, 
thing he desires), as the result of what he regarded 
originally as a mere money investment producing so 
much interest. Of course, if he can get anyone to take 
a transfer of his security, he will be relieved of this 
embarrassment ; but I need hardly say perhaps that it 
is not very easy to find a transferee when a Foreclosure 
or Redemption suit is in the air. 

To sum up : the disadvantages or risks attending a Disadvan- 
second or subsequent mortgage of a property of which ^^^^ 
a legal mortgage has been given, are these : — Mortgage. 

That such a mortgagee does not get the legal 
estate, and is consequently exposed to the risk of 
* Tacking.* 

X 2 
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That he is liable to be affected by the doctrine of 
CoDSolidation. 

That he does Dot get the title-deeds. 

That he may be greatly injured by an improvident 
or forced sale by the first mortgagee, which he is power- 
less to prevent, unless by redeeming the latter, which 
he may be unable or unwilling to do. 

That he may be drawn into Foreclosure or Redemp- 
tion proceedings, and (if the Court will not gi-aut an 
order for sale) find himself face to face with the 
alternative of buying up one or more incumbrances, and 
probably also having to take over the property, which 
may be a white elephant to him, or of seeing his secu- 
rity vanish before his eyes, and having to look for pay- 
ment to a probably insolvent mortgagor. 

In my anxiety to impress upon you these various 
considerations which prejudicially affect second and 
subsequent mortgages by deed of the Equity of Re- 
demption, and which make them altogether ineligible 
as investments for trustees, I must not omit to say 
that large sums are every day lent on such mortgages, 
with all confidence on the part of lenders and their 
advisers. The degree of risk that may be run is of 
course a relative matter. The property may be of such 
ample value, the mortgagor a man of such high posi- 
tion and known integrity, the relations of the first and 
subsequent incumbrancers so intimate, that the dangers 
on which I have dwelt may in particular cases 
be laid aside as not deserving of any anxious con- 
sideration. But such cases, if not actually exceptional, 
certainly cannot be said to embrace the bulk of trans- 
actions by way of second or subsequent mortgage, and 
I hold it to be incumbent upon every legal practitioner 
who presumes to guide his client aright to be well in- 
formed upon the points to which I have drawn your 
attention. And remember that they are all eminently 
and essentially technical. If a property is mortgaged 
for f5,000 to A., and your client B. is invited to lend 
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another £5,000 on it, the natural inference in B.'s 
mind, if he has not struggled along the paths of the 
law as you and I are doing, will be that if the property 
is worth some reasonable margin over £10,000 he must 
be all right and safe. He will know nothing of tack- 
ing, consolidation, foreclosure, or any other of the 
second mortgagee's special sources of danger, and it is 
for you as his legal adviser to open his eyes, and to be 
well assured that if he lends his money he does it with 
full knowledge of all the aspects in which the transac- 
tion may afterwards present itself — while if .your client 
be a trustee, your duty will, as I conceive, be summed 
up in the emphatic utterance of the words "do not." 

Let us now tura to my second division of Equitable Second Clasa 
Mortgages, which, as you will remember, I described or implied 
as arising under an express or implied contract to Contract to 

o * * Mortgage. 

mortgage. Such mortgages as these are to a large 
extent effected in the huriy and skurry of an emergency 
or special temporary occasion for an advance. They How effected, 
are rarely preceded by any elaborate investigation of 
title, and, I might perhaps add, they as rarely permit 
of much time for deliberation of any kind on the part 
of the solicitor concerned. To take a common instance 
of what I mean. A customer rushes into his Bank^ 
plumps the title-deeds of a property belonging to him 
into the manager's lap, and says that he requires a loan 
of £5000 for a fortnight, and will sign whatever security 
is required of him at three that afternoon. Immedi- 
ately his back is turned — and always supposing, of 
course, that the manager has sufficient faith in the 
finances and integrity of the borrower to be desirous of 
entertaining the proposal — the deeds are sent round in 
turn to the Bank's Solicitor, and in the shortest possible 
space of time he will be expected to inform himself, 
superficially at all events, as to the contents of the 
deeds, and to prepare an appropriate security for the 
borrower's signature. I need hardly point out to you 
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that in such a case the soticitor undertakes a heavy 
responsibility, and that only by rapid habits of thought 
and by a thorough knowledge of the general principles 
affecting such securities will he be able to show himself 
equal to the emergency. It is true that you may not 
all become solicitors of banks — ^but the illustration I 
have given you is only one of many, and you may depend 
upon it that you will not be long in practice before you 
will have occasion to pull out of the store-house of your 
minds for practical use the lessons you have put by 
there as to equitable mortgages. 

The mortgages of which I am now speaking cover 
broadly any express contract, other than a formal mort- 
gage of an equity of redemption, that real estate shall 
be liable to a mortgage for a d^bt ; and they also cover 
the implied contract to mortgage which arises where 
title-deeds are deposited as security for an advance 
without any written agreement indicating the nature of 
the transaction. 

Let me, to begin with, clear the ground by pointing 
out to you an important distinction which is drawn in 
the authorities between covenants and agreements 
which mention particular land and manifest a present 
intention to charge it, and covenants and agreements 
which do not refer to any particular property, or which 
point to an intention to rely only on the personal 
obligation of the debtor, although alluding in some 
shape or way to an intended charge on real estate. The 
former will and the latter will not operate as equitable 
mortgages. It is well to bear this in mind because 
the distinction drawn is sometimes rather fine, and if 
you are preparing an instrument upon which you desire 
to impress both the personal liability of the debtor 
and the security of landed property in circumstances 
which do not allow of lengthened deliberation you will 
be wise to avoid carefully the use of mere generalities 
or expressions which can leave any doubt as to a 
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present intention to create a charge, and to plainly 
show on the document that a particular property is 
charged there and then as security for the debt. 

The danger which I am counselling you to avoid is one 
which arises much more frequently in family transact 
tions and arrangements than in the case of an ordinary • 
equitable mortgage to secure a debt from A. to B. In 
the latter case it would be almost a matter of courae 
that a particular property would be in the minds of 
both parties, and would be referred to in some way so 
as to lead without difficulty to the conclusion that a 
charge was created. But in the case of a family 
arrangement, such as, for instance, an agreement to 
make a settlement of land, it is not an uncommon 
thing for expressions to be used which point to an 
intention to settle land or to charge it in some way, 
but do not so conclusively indicate, in the present 
tense, an intention to charge it as to create an equit- 
able charge or lien upon it. 

There is a case of Mornvngton v. Keane (a), which J^ornington 
illustrates the sort of case I am supposing exactly. 
There the Earl and Countess of Mornington had entered 
into Articles of Agreement for separation, in which the 
husband covenanted that he would on or before a given 
date, either by a charge on freehold estates of inheri- 
tance to be situate in England or Wales, or by an 
investment in the stocks or funds of Great Britain, or 
by the best means which might then be in his power, 
secure to the trustee of the deed an annuity of so much 
to the wife. Subsequently to the date mentioned by 
the covenant an incumbrance was created by the husband 
over certain freehold property of which he was seised at 
that date, and the object of the suit was to assert, in 
favour of the covenant, priority over the incumbrance 
80 created. It was, however, decided that the covenant 

(ff) 27 L. J. R. Ch. 791. 
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(lid not create a charge on the freehold property, but 
was a mere personal obligation providing for the doing 
of a certain act whereby a charge might be created. 
The Lord Chancellor, in delivering a judgment in which 
the Lords Justices concurred, pointed out that there 
was a distinction between cases where an actual charge 
was created and where there was a covenant to create 
a charge, or a covenant to do an act at a futui-e day 
which was to create the charge ; and he added that no 
doubt a covenant might be so framed as to operate as a 
charge when a future day named had aixived, or upon 
the death of a party, but that in the particular case 
there were no words creating an actual charge at the 
time when it was executed ; there was only a personal 
covenant. As I said just now, the distinction which 
this case illustrates is rather finely drawn, but we may 
derive a moral from it which may be profitably kept in 
mind without any need for close remembrance of subtle 
doctrines. If you want to create a present charge on 
land nothing can be easier in most cases than to use 
language which will put that intention beyond a doubt. 
The refined distinctions arise for the most part in cases 
in which the point at issue might have been rendered 
impossible by the use of language expressing without 
any uncertain note the intention of the parties. If, 
therefore, you are alive to the fact that an equitable 
charge or lien on land will not be presumed unless the 
document relied on fairly supports that conclusion, you 
will not have vainly attended to the dry observations 
which I have just been addressing to you. 

Between the equitable mortgages with which I am 
now dealing, and second or subsequent mortgages by 
deed of land already legally mortgaged there is a 
distinction which it is also important that you should 
clearly appreciate. There must, of course, always be a 
legal security in front of your client in the latter case, 
drawing with it the legal estate and title-deeds, and 
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other advantages on which I have been dwelling. In 
the case of an equitable mortgage arising by express 
or implied contract there may be a legal security in 
front or there may not — it is no necessary consequence 
of the situation. A man whose property is unen- 
cumbered by any legal mortgage may raise money 
by means of equitable mortgages, and the first equitable 
mortgagee will in that case be the first incumbrancer. 
But when we come to consider the relative positions of 
a first legal mortgagee of land the legal estate imme- 
diately forces itself to the front again as turning the 
scale in favour of the position of a legal mortgagee. 
The position of a legal mortgagee is impregnable as to Legal and 
all subsequent incumbrancers, but not so that of an Mortgages, 
equitable mortgagee — for although equitable securities 
in ordinary circumstances rank in order of date upon 
the old principle qui prior est terapore potior est jure 
which I once heard very liberally translated into the 
homely English saying 'First come first served/ yet 
the magic of this legal estate is such that if an equitable 
mortgagee who had no notice of prior incumbrances 
when he lent his money can manage to get in the legal 
estate he may gain priority over incumbrances which, 
as being earlier in date, would otherwise take prece- 
dence of his claim. Writing of the danger of relying 
upon a deposit of title-deeds without taking a con- 
veyance of the legal estate the author of the edition of 
Bythewood's Precedents published in 1832 — a book 
somewhat, of course, out of date, but containing a vast 
amount of accurate and still useful learning — describes 
the risk run by doing so in these terms (a) : — 

" After making an equitable mortgage by a deposit old law, 
" of deeds, whether accompanied by a writing or not, 
the mortgagor may at any time defeat it by conveying 
the property to a third person, without notice, as a 
security for money advanced, or even for a pre-existing 

(a) Vol. v., p. 415. 
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" debt. It iff lamentable to observe in this and other 
" cases how often parties are plunged into expensive 
** and protracted litigation by resorting to expedients 
" for saving a comparatively trifling expense in the first 
** instance." 

These words were written fifty years ago. I have 
tried my hardest to satisfy myself, so that I in torn 
could satisfy you, as to whether they stand as good law 
at this day ; but I will confess to you that over no part 
of my Lectures have I felt so much difficulty and doubt 
in coming to a conclusion. To attempt to give you any 
idea of the rocks I have stumbled over, and the 
numerous blind alleys up which my steps have led me, 
would be as hopeless, as it would be unprofitable to you 
if I could do it. I will only say this much, that to the 
best of my judgment I think you must not unreservedly 
accept the dictum I have read to you. It appears that 
in modem authorities a struggle has been made to pre- 
serve the equities of successive incumbrancers to some 
extent from the operation of this principle. I do not 
admire the doctrine myself, but I cannot, as a matter of 
abstract justice, see that in its integrity it is an atom 
harder or more oppressive than that of tacking, which. 
Present law. as we have seen, is in full force at this moment. How- 
ever that may be, it does, as a matter of fact, appear 
from the cases that the mortgagor's conveyance of the 
legal estate to a subsequent purchaser for value or 
incumbrancer, even though that purchaser or incum- 
brancer may have been innocent of notice of any prior 
security, and may have been thoroughly deceived by 
the mortgagor as to the reason why the title deeds 
were not handed over to him, would not give to the 
latter priority over a first equitable incumbrancer 
having possession of the deeds, and having also a con- 
tract to execute a legal mortgage (a). The principle would 
seem to be in such a case that the mortgagor will have 

(a) NaxfeH v. Burton^ L. R. 17 Eq. 15, 
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become a trustee of the legal estate for the first in- 
cumbrancer, and cannot convey it to a third person so 
as to over-ride that trusteeship. 

I will only add further on the point that while in 
particular circumstances a first equitable mortgagee 
may, perhaps, at the present day hold his own against 
all the world if he has the deeds, and if the mortgagor 
has contracted to fexecute a legal mortgage to him, there 
is, I think, still quite enough of practical risk attaching 
to the absence of the legal estate from such a security, 
for me to impress upon you as a warning that it is in 
this respect distinctly inferior to a legal mortgage. 

To turn to another point I had occasion in dealing 
with my first division of equitable mortgages to refer to 
the remedies of the first mortgagee in theif special 
bearing upon the disadvantages of a second mortgage. 
The position of an equitable first mortgagee as to the Remedies of 
remedies open to him has been the subject of some Mort^gee 
doubt and difference of opinion, but I think you may 
take it to be now settled that it is little, if at all, 
inferior to that of a legal mortgagee. 

The personal remedy against the mortgagor and the 
right to ask the Court to apppint a receiver are clear, 
and do not call for any observation. As to the other 
remedies of foreclosure and sale his position would 
appear to be this. If his security be such as to 
entitle him to call for a complete legal mortgage 
(as would always be the case if the document were 
prepared with reasonable care) the Court will give him 
a decree of Foreclosure, and under the 25 th section of 
the Conveyancing and Law of Property Act, 1881 
(replacing a less extensive provision of the same kind 
in the Chancery Procedure Act, 1852 (a) ) may direct 
a sale. If on the other hand the equitable security 
is created by means of a deposit of deeds without any 
accompanying agreement to execute a mortgage, then 

(a) 15 & 16 Vict. c. 86, s. 48. 
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the pn#per and only rdief woaM appear to be that of 
f>reclrj«are. If, again, the aecarity is only a cbaige or 
lii-n — such as a ▼endor's lien — then a sale and not a 
foreclosure seems to be the remedy (a). 

My oliserrations so br have been mostly directed to 
poiDtji affecting express and implied equitable mort- 
gages alike, and as to which therefore it has not been 
Dece>:iary to draw distinctions between them. I purpose 
now to dissect a little more closely the most usual of all 
txep^^it of forms of equitable mortgage — a deposit of title deeds, 
accompanied or not, as the case may be, by a memoran- 
dum expressing the purpose for which they are, deposited, 
and containing an engagement by the depositor to 
execute a legal mortgage when called upon to do so. 

You will remember that the absence of the title- 
deeds is one of the greatest drawbacks to a formal 
second mortgage. The class of mortgage of which the 
deposit of the title-deeds is the all-important feature, 
obviously does not share that disadvantage, and from 
the fact of the deeds being handed over, a strong pre- 
sumption necessarily arises that the property is un- 
encumbered, and that the equitable mortgagee who 
gains the deeds secures a first charge upon it. And 
not only does this presumption arise in fact, but it also 
arises to protect the equitable mortgagee in law. The 
authorities establish this — that if a legal mortgagee of 
land fails to obtain possession of the title-deeds from wil- 
ful or gross neglect on his part, and by means of the pos- 
session of the deeds the mortgagor is enabled to create 
a subsequent charge in favour of an innocent lender, 
the priority of the first mortgagee will be displaced. 
It is otherwise if the first mortgagee's failure to get the 
deeds has been due to deceit or neglect on the part of 
the moitgagor and not to his own carelessness. 

The deposit of the deeds then is the important matter 

(tf) See Jajnes v. James, L. B. 16 Eq. 163 ; Carter v. Wake, L. R. 
4 Ch. IMv. 60G ; and BacMmise t. Charlton, L. R. 8 Ch. Div. 444. 
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to which first of all your attention should be directed 
when acting for an equitable incumbrancer. There Constructive 
have indeed been some few cases in which a good ®^*^ ' 
equitable mortgage has been held to be created, al- 
though the deeds were not actually transferred from 
the possession of the mortgagor to that of the mort- 
gagee, upon the principle that they had been con- 
structively made over. One instance of this I re- 
member was in a curious case in which the secretary of 
a Bank, who was in debt to the Bank, had kept in his 
own drawer at the Bank a bundle of deeds with words 
written outside, which showed that he regarded them 
as representing a security for his debt. It was held 
that though in the debtor's actual custody, they were 
legally in the possession of the Bank (a). But such cases, 
as you may suppose from this instance, are very rare, 
and you may also be confident that when they arise 
the right asserted by the equitable mortgagee is 
tolerably sure to be the subject of a contested suit 
before it is established. 

Of course, if your client's equitable security is sub- 
sequent in date to another charge, the mortgagor 
would not have the deeds to hand over to your client, 
but I am speaking, remember, of an equitable mortgage 
by deposit of title-deeds, and therefore of cases in which 
the security would almost as a matter of course be the 
first in the field, and the practical point which I wish to 
urge upon you is to make it your special care to see 
that the deposit is actually and completely made. 

The cases show that a partial deposit of deeds — say, Partial 
for instance, one or two material documents of title — ^^^^ ' 
will create a good equitable charge where such is the 
intention of the parties, but unless for some very 
extraordinary reason no reliance should be placed on 
the sufficiency of such a deposit, and it will be obvious 
to you that very awkward questions indeed might arise 

(a) FerrU Y. MuUinSf 2 Sm. & Giff. 378. 
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if some deeds were handed to innocent lender A., and 
then some other deeds relating to the same property to 
innocent lender B., each supposing at the time that he 
was getting a first equitable charge. 

And this leads me to the next practical considera- 
tion. When money is lent on a first equitable mort- 
gage it is almost invariably so lent because there is 
some urgent reason for not going through the ordinary 
form of granting a legal mortgage ; the urgent reason 
being usually one which appeals to our common 
humanity with great force, viz,, that money is wanted 

Safety of Jn ^ hurry. Now the question naturally arises as to 
mortgagee. ./^ t j ^ 

how the mortgagee can be made reasonably safe in 
accepting a bundle of documents thrust at him or at 
his solicitor as being the title-deeds of an estate — how 
is he to know that they are all the title-deeds, or relate 
to the supposed property at all, or, assuming the deeds 
to be all in order, that the property is a good security 
for the advance ? How, in other words, are all those 
points to be dealt with, upon the importance of which 
I laid stress in treating of legal mortgages? The 
answer is that to a great extent these points cannot be 
disposed of in such a case. It is of the essence of an 
equitable mortgage by deposit — or at least it certainly 
ought to be — that it should be made only where great 
confidence is reposed by the mortgagee in the mort- 
gagor in circumstances which preclude the ordinary 
forms and precautions applicable .to legal mortgages 
from being adopted ; or in some more or less great 
emergency in which it is the best or only thing that 
can be done, as where the mortgagor is heavily indebted 
to the mortgagee, and, on being pressed, he gives him 
an equitable mortgage as being the only security 
available at the moment, and the mortgagee takes it 
for what it is worth, because if he does not he foresees 
that he may have to put up with getting nothing at all. 
rigk. The risk that the mortgagee runs will, of course, be 
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a question of degree. He may know the mortgagor — 
be may know the property to which the deeds relate — 
he may know that the loan is needed for a temporary 
purpose and is morally certain to be paid off. 

Well, then, what part should the mortcac^ee's solicitor ^® Mortga- 

^ gee 8 solicitor. 

play? 

He can, in truth, do very little beyond preparing a 
proper memorandum of charge, and, if the oppoitunity 
is afforded him, subjecting the deeds to as careful an 
examination as time will allow of. He cannot, of 
course, where the conditions which I have described 
exist, hope to do so in a very exhaustive or satisfactory 
way, but he may at least be able to run through the 
deeds with sufficient care to judge whether or not they 
bear the apparent impress of being a complete set of 
title deeds to the property to which they purport to 
relate. If the title starts with a conveyance to John 
Smith, followed by a mortgage by John Smith to 
Richard Brown, followed by a transfer of that mort- 
gage, and then next by a conveyance by the transferee 
of the mortgage on sale to a purchaser, the solicitor 
for the intending equitable mortgagee will be able very 
quickly to satisfy himself whether primd facie the 
sale by the transferor was apparently in due exercise 
of the power of sale in the mortgage — he will, as it 
were, catch the broad leading features of the title, and 
that is the most he can hope to do. 

It will depend on circumstances whether you can do 
any other service to your client in such a casa For 
example, you may not have the least voice as to the 
intention to carry out the transaction, or any oppor- 
tunity of judging whether the circumstances are such 
as to make it necessary or expedient that an equitable 
and not a proper legal mortgage should be given. But 
if, on the other hand, you are consulted upon the matter 
at the outset, and your client relies on your judgment 
in a larger sense than that involved in the technical 
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details of carrying out an arrangement already' deter- 
mined upon, it will be your duty, as I conceive, to give 
your best consideration to the question whether or not 
the case is a fit one for an equitable rather than a legal 
mortgage, in view of the temporary nature of the loan 
or other special or urgent considerations presented on 
the mortgagor's part, and I need hardly say that the 
relative situations of the parties and any information 
which you may possess as to the mortgagor and his 
aflfairs would be elements for your consideration. 

There is one other practical matter on which I would 
say a word in this connection. I have more than once 
in the course of my Lectures had occasion to demon- 
strate to you for your comfort on entering the profes- 
sion that a solicitor is a favourite scape-goat both with 
the Court and the client. If those of us who are at all 
nervous were to spend much of our time in considering 
the risks and responsibilities which any solicitor in 
large practice incurs every day of his life I question 
whether we should sleep very easily at night. Take 
this single case of a mortgage by deposit of title-deeds. 
You may be called upon, as I have pointed out, to go 
through a bundle of title-deeds in a few hours and give 
your client, as the result of doing so, advice, on the 
strength of which he may, perhaps, put down £10,000 
Solicitor on the spot. Now I must warn you to be very careful 

should guard j^g ^q j^q^ 1^^^^ advice should be given. Your client is 
&dTic6« 

entitled to all the ability and care that you can bring 

to bear in his cause, but he is not entitled to look to 

you to, as it were, warrant and ensure him in every 

transaction that he enters into in which you act as his 

solicitor. You will be perfectly justified and only 

commonly prudent to guard the expression of your 

views in such a way as to show clearly the exact extent 

to which you commit yourself to them. If you have 

had to run your eye cursorily through a bundle of 

twenty deeds in a couple of hours it would be the. 
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height of folly for you to advise point blank that the 
title is a good one ; and your only right course will be 
to state frankly that the opportunity has not enabled you 
to express a reliable opinion as to title, but that so far 
as you can judge from a cursory perusal of the deeds 
you think so and so. There is nothing cowardly about 
this — on the contrary it is not only a most reasonable 
and necessary precaution in your own interests, but it 
is infinitely fairer and more straightforward to your 
client. 

To revert to the main thread of our subject — I have Deposit of 
alluded incidentally to implied contracts to mortgage, writing 
These arise where the security is represented by a mere 
deposit of title-deeds without any writing at all. The 
Statute of Frauds provides (a), as most of you no 
doubt know, that no action shall be brought upon any 
contract or sale of lands, tenements, or hereditaments, 
or any interest in or concerning them unless the agree- 
ment or some memorandum or note thereof be in 
writing and signed by the party to be charged there- 
with or some person thereunto by him lawfully 
authorised. 

Now you would naturally suppose that in the face 
of this provision no binding transaction, in the nature 
of a mortgage, could be eflfected by the expedient of 
one person presenting a bundle of deeds to another 
person without so much as a half-sheet of note paper 
passing between them to say why and wherefore it is 
done. Nevertheless Courts of Equity, with a charac- 
teristic ingenuity for getting round a statute, have 
decided over and over again that a good equitable 
mortgage may be made in that simple fashion. 

I do not consider it necessary for the purpose we 
have in view to dwell at any length upon this particular 
mode of efifecting an equitable security, because I feel 

(a) Section 4. 
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sure that the cases in which they are so created are 
only in a very few instances, if ever, cases in which a 
solicitor is employed at alL I am persuaded that no 
solicitor in his senses would take part in the proceeding 
of handing over a packet of deeds without a memoran- 
dum of any kind being drawn up to express, however 
shortly, the fact and the terms of the security. The folly 
of such a transaction is transparent — ^it opens the door 
to a flood of possible doubts and difficulties as to what 
was the intention of the parties which might with 
perfect ease have been avoided ; and the Court veiy 
properly condemns in the strongest terms such a 
method of creating a security, and will only allow 
it to be established upon the clearest evidence that 
the possesssion of the deeds by the holder cannot 
be accounted for in any other maimer than upon 
the footing that he received them as security for an 
advance. 

I now leave the subject of equitable mortgages, but 
in doing so I am painfully conscious of the meagre in- 
formation which I have been able to impart to you in 
so far at least as my second division of equitable mort- 
gages is concerned. Naturally, I should be glad to 
think that for this the subject itself rather than the 
lecturer is to blame. But however that may be, it is a 
simple fact that the conflicting nature of many of the 
decisions, and the obscurity in which some of the 
principles which affect these securities are consequently 
involved, render it practically impossible to lay down 
any short and simple canons for your guidance. To 
extract a grain of wheat it is necessary to wade through 
bushels of chaff, and, when you have done so, you will 
be very liable to drop the grain into the next bushel. 
At the bottom of what to my mind is a great mischief, 
is that venerable sinner the legal estate. At times, 
Courts of Equity appear to bow down to it as invincible 
— at times, again, an attempt is made successfully to 
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attack it and overthrow it with equitable principleR. 
It is intelligible to the ordinary understanding that the 
title-deeds of a property are a most obvious and im- 
portant symbol of ownership, and that if a man in 
whose possession they ought to be by virtue of a right 
which he has acquired, by gross neglect allows them 
to fall into the possession of some one who has no right 
to them, with the result that an innocent third person is 
deceived, the man who has by his own carelessness 
contributed to the fraud should be the sufferer as be- 
tween himself and that third person. Again, it is 
equally intelligible and just that if six innocent persons 
successively advance their money upon the security of 
a property, each one supposing that he is the first in- 
cumbrancer, the lender who advances his money first 
in fact shall come first, and the others follow in the 
order of their advances, because where all are equally 
free £rom blame, the Court can look to nothing better 
to guide it than priority of time. But I fail altogether 
to see why the fact that A. has taken a security in the 
form of a memorandum of agreement, and B. has sub- 
sequently taken one in the form of a deed containing 
words of conveyance, should give B. any sort of ad- 
vantage over A., or, again, why the first or third mort- 
gagee should in any circumstances be allowed to 
disturb the order of date, which would otherwise 
govern the priorities, and squeeze out the second mort- 
gagee by means of this legal estate. 

I venture to think that the artificial efforts which 
have been made in this matter of equitable mortgages 
to engraft equitable principles upon other principles 
with which they have nothing in common, instead of 
boldly giving the former full play, and subordinating 
the technicalities of the legal estate, to the necessities 
of pure and simple justice, have produced a deplorable 
amount of confusion and uncertainty, and I shall rejoice 
if one day the whole subject of equitable mortgages in 

T 2 
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their relation to the legal estate is dealt with in a com- 
prehensive and determined way by the legislature. Till 
then — ^which may be a day far distant, though I firmly 
believe that sooner or later it must come — ^we must 
make the best of the law as it is, and bear anxiously in 
mind, when need arises, the pit-falls by which an 
equitable mortgagee is surrounded. 

And now we will turn from this rather unsatisfactory 

subject to the much more peaceful pastures of Transfers 

of Mortgages. 

Transfen of A mortgagee, as I have explained to you, is entitled 

Mortgages. ^^ ^jj j^ money in at any time after the original date 

fixed by the covenant for payment has passed. It may 
well be that he may have occasion to take this step at 
a time when it does not at all suit the mortgagor's 
convenience to repay him, while, on the other hand, 
matters may not by any means have come to such a 
pass with the mortgagor as to compel him to allow the 
mortgagee, who wants to be paid ofi*, either to sue, or 
sell, or foreclose. 

In such a case the plan is usually resorted to of 
getting some third person desirous of investing on 
mortgage to pay off the mortgagee and take a transfer 
of the security. 
As to joinder Sometimes this step is taken as between the original 
of Mortgagor, mortgagee and the transferee, without any reference to 
the mortgagor, but most commonly the mortgagor has 
to find the transferee as an alternative to being obliged 
to find the money himself. In this latter case the 
mortgagor, as a matter of course, joins in the deed by 
by which the transfer is effected. And that observa- 
tion leads me to add that it is always desirable in the 
interests of the transferee that the mortgagor should 
join in the deed, and that it is a wholesome rule to 
require his joinder if possible, 
in Trans- To begin with, the transferee, coming as he does into 

inter^t ^^® shoes of the mortgagee, is subject to all the inci- 
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dents of his position at the time of the transfer, and it 
is important that the state of accounts which the mort- 
gagee may declare to exist should be acknowledged to 
be correct by the mortgagor. He cannot of coarse give 
this acknowledgment in a more conclusive way than by 
joining in the deed in which the state of affairs between 
himself and the mortgagee is set forth. Moreover, the 
joinder of the mortgagor enables the transferee to 
obtain from him a fresh and direct covenant for pay- 
ment of principal and interest, and virtually makes the 
transfer equivalent to a new mortgage. And in the 
third place, where a mortgagee transfers the mortgage 
• without the privity of the mortgagor, the latter will 
not be liable to bear the expense of the transfer unless 
of course he has engaged expressly to do so. Inas- 
much as the mortgagee is always supposed to be 
entirely absolved from a shilling of expense, this last 
matter of costs is not to be overlooked, and especially 
if the transferee, whose costs, remember, will have to 
be paid as well as those of the mortgagee himself, is 
acting by an independent solicitor, and the title is 
investigated on his behalf. On every account then 
the mortgagor should be brought on to the scene. 
Whether he will prefer to pay off the mortgage rather 
than to concur in and bear all the expenses of a transfer 
is of course a matter for his determination. 

The deed of transfer, whether the mortgagor concurs The Deed of 

Tr&nsfer 

or not, will embrace first the mortgage debt, and 
secondly, in a separate operative part, a conveyance of 
the mortgaged property subject to redemption, but the 
frame of the deed will naturally differ considerably as a 
whole, according to whether the mortgagor does or does 
not join in it. 

Ajssuming that the mortgagor does join, the exact Where 
mode of transfer will depend upon what has happened jolnsf *^' 
since the mortgage was effected. If no charge has 
since been created, and the equity of redemption be- 



326 FRAME OF TRANSFER. 

longing to the mortgagor at the time of the transfer is 
identical with that which was left in him when the 
mortgage was originally made, he may either join with 
the mortgagee in conveying the land, discharged from the 
old mortgage hut subject to a fresh proviso for redemp- 
tion, new covenants for payment, and for title, new 
power of sale, and new provisions, having, as a whole, the 
effect of placing the transferee in the same position as if 
he were taking a mortgage of unencumbered property, 
or he may join in conveying subject to the proviso for 
redemption and other provisions of the old mortgage, 
thus throwing the transferee on to that deed for his 
rights and remedies. The former of these methods — * 
the creation of a substantially new mortgage — seems to 
have found favour with most of the leading writers. In 
favour of it there is the obvious argument that it places 
the transferee in a position to exercise all the rights of 
a mortgagee without any question as to their having 
passed to him by way of transfer. Against it I can 
suggest myself no better argument than that the repe- 
tition of provisions in the old mortgage would before 
the Conveyancing and Law of Property Act, 1881, 
have greatly lengthened the deed of transfer. This 
argument, however, seems to me to disappear in these 
latter days, when the power of sale and covenants for 
title may be implied, and I confess to have experienced 
some surprise when, on turning to the Precedent of 
a deed of Transfer of a Mortgage of Freeholds in 
Messrs. Wolstenholme and Turner s book (a), I found 
that they had adopted the plan of framing the transfer 
by reference to the powers and provisions of the old 
mortgage. I cannot explain this otherwise than upon 
the supposition that they dissent from the view which 
I have ventured to indicate as being supported by the 
greater weight of authority. 

(a) 2nd ed,, p. 220. 
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I said just now in effect that these alternative 
methods were appropriate where the equity of re- 
demption has remained untouched since the mortgage 
was made. If I mortgage a property for £1000 to A., 
and the mortgage is afterwards transferred from A. to 
B., it is evident that I may properly join in conveying 
the property to B., either subject to the old mortgage^ 
or, as the case may be, discharged from it, but subject to 
renewed obligations created in B/s favour by the deed 
of transfer in which I am joining. But suppose that 
since the original mortgage was made I have mortgaged 
the equity of redemption to C. for another £1000, it 
is evident, if you think for a moment, that when A. 
comes to ask me to join in transferring his moiigage to 
B. I am no longer in a position to link myself with him 
in conveying the mortgaged property to the transferee. 
He, the mortgagee, can, of course, convey to the trans- 
feree the estate that I by the mortgage conveyed 
originally to him, but my equity of redemption has, 
by my second charge, been pushed back as it were, and 
I can only convey and create new powers and provisions 
subject to the second mortgage. In this state of things 
the proper course is for the mortgagee to convey alone, 
subject to the old equity of redemption, power of sale, 
and other remedies. The advantage of the mortgagor's 
joining in the deed here would seem to be practically 
confined to the acknowledgment that his concurrence 
affords of the state of the mortgage accounts, and his 
liability for the costs of the transfer ; while it may, in 
some respects, be beneficial to the transferee if the 
mortgagor enters into a fresh covenant for payment of 
the principal and interest. 

With regard to the frame of the transfer where the Where 
mortgagor does not join, I need only point out to you aoeB^n^*^*^ 
that in this case the instrument of transfer must iom, 
necessarily be prepared entirely by reference to the 
mortgage. The deed will contain an assignment of the 
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debt, and a conveyance of the property subject to the 
old equity of redemption and other provisions of the 
mortgage, and beyond a covenant (express or implied) 
by the mortgagee that he has not incumbered, the 
transfer will not in any way supplement the status 
quo as existing under the mortgage. 

The Conveyancing and Law of Property Act^ 1881, 
has affected considerably the draftamanship of transfers 
of mortgages. If the method of creating new mortgage 
provisions is resorted to, various sections of which we 
have already considered the effect will come into play, 
and^ as I mentioned just now, there will be no need to 
insert a power of sale or covenants for title ; while I 
would remind you also that the provisions of the Act 
which are directed at deeds generally — ^the shortening 
of the language of covenants^ the abolition of general 
words and of the ' All the Estate' clause, and so forth — 
will make their mark upon these as upon other classes 
of deeds. But this is not all. If the mortgage has 
been made in the statutory form — ^which you must 
please remember does not mean the old form as modified 
by special provisions of the Act, but the particular 
form to which that name is given by the statute — it 
may be transferred by one or other (to be selected 
according to the circumstances) of the Statutory Forms 
of Transfer set forth in the third schedule to the Act. 

The forms are very short and intelligible, but the 
important point to consider is, of course, how far they 
carry provisions which it has hitherto been usual to 
express ; and for light on this subject we must turn 
to the 27th section. I do not propose to state the effect 
of that section in detail, because you can study it for 
youi'selves. But I may make this observation upon it, 
that the statutory form which supposes the joinder of 
the mortgagor, as interpreted by the section, is conceived 
in the spirit of making the transfer have relation back 
to the mortgage rather than of inserting fresh provisions 
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(other than a fresh covenant for payment), as between 
the mortgagor and the transferee ; and to this extent, 
the statute may perhaps be said to set a seal of approval 
npon the form of precedent to which I alluded just now 
as contained in Messrs. Wolstenholme and Turner's 
book (a). 

The use of the statutory forms of transfer must, of 
necessity, be very limited for some years to come, 
because they can only be used where there has been 
a statutory mortgage, and cannot, therefore, be applied 
to any mortgages made before the Conveyancing and 
Law of Property Act, 1881, came into force. How 
far they may ever become popular is a problem to 
which I will not attempt to find any other answer 
than the obvious one that this must depend to a great 
extent upon how far the statutory form of mortgage 
itself becomes popular. 

Lastly, as to Beconveyances. 

It is suflSciently obvious to ordinary intelligence that Reconvey- 
if I lend a man £1000 on the security of land belonging ^^^^ 
to him, and he afterwards repays me the money and any 
interest that may be due to me, I can no longer claim 
any rights as against the property which constituted 
my security. Such has always been the view of Courts 
of Equity, but by the Common Law of England if the 
mortgagor has, in the supposed case, given me a legal 
mortgage and conveyed the legal estate to me, there is 
only one mode by^ which that legal estate can revert to 
him, viz., by my reconveying it. 

The mist of ideas which I mentioned to you as floating The legal 
about in connection with the legal estate has been, ^ 
perhaps, thicker around these reconveyances than any 
other transaction in which the legal estate figures. It 
may, no doubt, be said with some force, that there is a 
conflict between law and equity, when equity says that 

(a) 2nd ed., p. 220. 
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tbe pajmeut of moftgage mcmej pais an aid to the 
mortgagee's rigfatB, and law says that tbe act of payment 
moat be followed bj leoonrejance in ordo' to restore 
the parties to their original position. Nevertheless it 
is an nnquestionable bet that the l^al estate still 
ezisU,and that thepoosearion of it has, as I hare shown 
yon, certain advantages which no one can afford to 
disregard. And if this be so it must follow that if a 
mortgagee has parted with it, he must get it back 
again, when he is entitled to do so, if he woald enjoy 
the fiill rights of ownership and preserve the marketable 
value of his property unimpaired. 
Xot dailt The artificial nature of this instrument of reoon- 

Ter«^DK ' ^^y*^^* when the true relations of mortgagor and 
Ad. mortgagee are cousidered, is very obvious, and it might 

naturally have been thought that the Conveyancing 
and Law of Property Act, 1881, would deal with this 
subject — ^by declaring; for instance, that the payment 
of the mortgage money, and the signature by the mort- 
gagee of some authorised form of receipt, should have 
tbe effect of re-vesting the legal estate in the mortgagor, 
or by some similar expedient ; and such an expectation 
would be strengthened by the fact that this necessity 
for a reconveyance, the whole expense of which is 
thrown, as of course, on the mortgagor,, is a hardship 
from which several able conveyancers have expressed a 
strong opinion that he should be relieved, while in the 
case of some few favoured classes of security — ^as for 
example, those executed in favour of trustees of 
Benefit BuUding Societies registered under the Friendly 
Societies Acts — the legislature has substituted a form 
of receipt ^in place of a reconveyance. But for some 
reason— it may be a very good one and none the less 
good because I cannot fathom it — ^reconveyances were 
untouched by the Act, except in the limited sense, 
that a statutory form of reconveying a statutory 
mortgage is authorised by the 29th section. 
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Upon the law then as it stands I think you may take When 
it as clear that where a legal mortgage is paid off — and ^^^^^^^^' 
remember that I am speaking solely of legal mortgages, 
because with them alone is the legal estate mixed up — 
a reconveyance must still be executed by the mortgagee, 
and that the mortgagor must bear the expense of the 
deed. 

The fi-ame of the deed is largely indicated by the Frame of 
name. Whatever estate and interest the mortgagor 
parted with originally, that estate and interest must be 
conveyed back to him — unless he prefers for any reason 
to keep the security alive by having it transferred to 
some third person instead of being extinguished by re- 
conveyance to himself, in which case the 15th section of 
the Conveyancing and Law of Property Act, 1881, 
entitles him to require the mortgagee so to transfer it. 

Genemlly speaking, the reconveyance gives but little 
trouble to those professionally concerned. It is usually 
endorsed on the mortgage-deed, a plan which renders 
unnecessary a recital of the mortgage and has moreover 
the advantage of preserving on the mortgage itself the 
evidence of its discharge, and unless there have been 
complicated devolutions of title on one side or both, it 
may be shortly and simply framed. But a reconvey- 
ance does occasionally give cause of embarrassment, and 
require the exercise of special care and discrimination 
on the part of the solicitors concerned. These cases 
may be jtaken, I think, to fall under one or other of two 
classes — ^the first class embracing reconveyances where 
the right to the equity of redemption has been specially 
affected or sought to be affected by the mortgage itself; 
and the second class including reconveyances where 
the equity of redemption has, since the mortgage was 
made, been so dealt with as to render it a matter of 
doubt or difficulty to determine in whose favour the 
reconveyance should be made. 

Concerning the first class, there is no principle of law 
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which prevents two or more persons who are together 
entitled in some shape to an estate in land, and are 
making a mortgage of it, from declaring by the mortgage 
deed that the equity of redemption shall belong and be 
reconveyed to them or one of them upon a footing 
inconsistent with their respective interests as existing 
at the date of the mortgage. Two people who hold a 
property in undivided moieties may declare in a joint 
mortgage of it^ that the equity of redemption shall 
belong to them in different proportions, or wholly to 
one of them. But it is wisely and rightly held that an 
intention so to alter the rights of ownership will not be 
lightly presumed — that the intention must be clear and 
unmistakeable, and will not be gathered by inference, 
or from a chance or ambiguous expression ; and the 
decisions to this effect are founded upon the very suffi- 
cient reasoning that it is not usual for a mortgage to 
be anything but a mortgage, that it is not the ordinary 
occasion which mortgagors seize for adjusting, as it were, 
their internal concerns. You will therefore be wise, if 
such a case comes in your path, to start with the pre- 
sumption in your minds all the other way, and to 
reconvey upon the same footing of ownership as that 
on which the property was conveyed to the mortgagee, 
unless a conviction to the contrary is irresistibly forced 
upon you. 

The cases in which complicated dealings have taken 
place with the equity of redemption are impossible to 
group under any general principle — depending as Ihey 
do upon the numberless shifts and devices of borrowers. 
Acting for a mortgagee, it will be your duty in all cases 
to see that your chent reconveys to the right person, 
and I can offer you no better guidance than this — that 
in every case you are entitled to be thoroughly satisfied 
before property mortgaged by William Brown is recon- 
veyed to John Smith, that the equity of redemption 
has passed from the one to the other. The ordinary 
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principles applicable to investigation of title will be 
your charter to go by, and while you will act rightly in 
not subjecting the mortgagor to any expense that can 
reasonably be avoided, you will act wrongly if you allow 
that feeling to influence you to the length of jumping 
at conclusions upon imperfect data, and dispensing 
with evidence which may be reasonably called for in 
verification of statements presented to you as facts. 



With that observation, I bring these Lectures to an 
end. The subject of Sales, Purchases, and Mortgages, 
even when narrowed down to the special point of view 
from which we have been considering it, is a very wide 
one, and it may well be — apart from all the other im- 
perfections of these pages — that I have gone astray in 
many instances in the opinion which I have formed of 
the relative importance of different matters, all falling 
within the compass of my subject but not all falling 
within the compass of our time ; that I have dwelt too 
much at length on some points, have too rapidly passed 
others by, and have, again, altogether omitted mention 
of others which might with advantage have replaced 
some less important matter to which I have given 
admission. It would not avail me in extenuation of 
any short-comings of mine under this head to plead 
that I have honestly tried my hardest, without stint of 
trouble, to use youi* time to the best advantage, because 
that observation, however true, is manifestly open to 
the answer that the real point in your interests is not 
whether I have tried to accomplish my object, but 
whether I have in fact accomplished it. But, at least, 
it may be permitted to me to express, as I do, an 
earnest hope that you may have followed not altogether 
without profit my effort to give you some practical 
assistance in the work of preparation for your pro- 
fession. 
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recitals in, not affected hy the Act, 256 
statutory, 256, 268—270 

adoption of Conveyancing Act, 1881, with regard to implica- 
tions of law is optional, 256, 270 
effect of Conveyancing Act, 1881, on : — 

recitals, 256 

covenant for payment, 257 

proviso for redemption, 257 

second witnessing part, 257 

monetary provisions, 257, 258 

joint account clause, 258, 259 

covenant to insure, 259, 260 

power of sale, 262, 263 

covenants for title, 267 
how Bills of Sale Acts affect attornment and distress clauses, 

263—265 
when must he registered as a hill of sale, 265 
covenant for payment of principal and interest implied in statu- 
tory, 268 
perusalof draft, 272 
consolidation, 273 

consolidation, how affected hy Conveyancing Act, 1881, 274 
stipulation negativing operation of the Act with regard to 

consolidation, 275 
position of parties hefore the Act with regard to leasing 
powers, 277 
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MORTGAGE— con<intt«<i. 

how Conyeyancing Act, 1881, affects leasing powers, 279 
proyisions as to granting of leases by mortgagor or mortgagee, 

279, 280 
whether statutory leasing power should be excluded or not, 280 

—285 
final stages of, 286 
of leaseholds, 286 

title on mortgage of leaseholds, 286, 287 
former draftsmanship of, 288 
different classes of security, 288 
loans to builders, 288, 289 
of leaseholds, form, 290, 291 
of copyholds, 292 

of copyholds, how affected by Conveyancing Act, 1881, 292 
of copyholds, when adyance on should be made, 293 
distinction between legal and equitable, 297 
characteristics of equitable, 297 
modes in which equitable, may be created, 297, 298 
equitable, by formal deed, 298 
equitable, form of, 298 

equitable, effect of Conyeyancing Act, 1881, on, 298 
equitable, why inferior to legal, 299 
legal estate, 299, 300 
tacking, 301 

equitable, what is an express or implied, 309 
express or implied equitable mortgage, how effected, 309 
distinction drawn by authorities with reference to equitable, 310 
securities included in equitable, 310 
distinction between two classes of equitable, 312, 313 
old law as to equitable, 313 
present law as to equitable, 314 
equitable, by deposit of title deeds, 316 
when equitable, by deposit of title deeds should be made, 318 
degree of risk of equitable, 319 
obseryations on equitable, 322 — 324 
transfer of, 324 

how equitable, affected by Conyeyancing Act, 1881, 298, 299 
reconyeyanoe, 329 

MOETGAGEE, 

condition as to covenants by, 65 

objects of, 218 

when cannot prove as a creditor, 227, 228 

claim by, against executor or devisee, 227, 228 

position of, to trustee borrowers, 230, 231 
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UOUTQAQ^EE—andinued. 

how &r affected by irregularity on the part of trustee borrowerfly 
233 

distinotion between purchaser and, 233, 234 

in possession, position of, 249 

how affected by Conyeyancing Act, 1881, with regard to fire in- 
surance, 260 

payment of costs of, by mortgagor, 286 

should not be admitted on mortgage of copyholds, 292 

disadyantages of position of second, 301— -308 

remedies of, 304, 305 

sale by first, 306 

foreclosure by, 306 

remedies of equitable, 315 

foreclosure by equitable, 315 

sale by equitable, 315, 316 

sale may be ordered by Court on application of equitable, 306 

effect of neglect of first, to obtain possession of title deeds, 316, 
323 

safety of equitable, 318 

MOETGAOEE'S SOLICITOE. See ** Solicitor, MoETaAOEE's." 

MOETGAGOE, 

in possession, 61 

when a trustee, 227—229 

appointment of receiver by, 249 

how injured by consolidation, 275 

when to deliver lease to mortgagee, 280 

pays mortgagee's costs, 286 

joinder of, on transfer of mortgage, 324 

why joinder of, is desirable in transferee's interest, 324, 325 

MOETGAGOE'S SOLICITOE. iSf«« ** Somcitoe, MoMQAaoE's." 



O. 

OBNOXIOUS TEADE, 

restriction as to carrying on, 14 

OPEEATTVE WOEDS, 

origin of use of number of, 157, 158 
in conveyance, 157, 158 
unnecessary, 158, 159 
appropriate, 159 
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OPERATIVE WOEDS-con«na«£. 
"grant," 169,160 
«« confirm," 160 
<* release," 160, 161 
" convey," 160 
<* bargain and sell," 161 
•' assign," 161 



P. 

PAEOELS, 

in conyeyanoe, 161 

form of, 161, 162 

in case of leaseholds, described in recitals, 162 

may be set out in schedule, 162 

supplemented by a map, 162 

use of technical words in, 163 . 

references to, in conveyance, 163 

continuity of, description of, 162, 163 

maxim with regard to, 164 

exceptions from, 167 

PARTIOULAES OF SALE, 

how far preparation of, should be left to auctioneer, 9 

are generally printed, 9 

duties of solicitors with regard to, 11 

law as to, 12, 13 

description of the property in, 13 

restriction as to carrying on obnoxious trade, 14 

examination of, by vendor's solicitor, 15 

facts should be accurately stated in, 16, 19 

reference to land tax in, 16, 18, 19 

redemption of land tax should be stated in, 18 

effect of inaccuracy in, 23 

error in, when conditions silent as to compensation, 31 

practical application of law with regard to, 32 

errors in, 34 

matters arising on, 63 

alterations in, 73, 74 

propositions as to parol variations in, 73, 74 

manuscript, 74 

PAETIES, 

to conveyance, 148 — 151 

order in which they should come, 149 

when husband and wife are, 149 
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PABTIES— €on«tnu«(2. 

haTing separate interests, 149 

l^^g joint interests, 149 

when wLfe alone is a, 149, 150 

joinder of, 150 

purchaser entitled to require ooncorrence of all necessary, 150 

PEBSONAL BEPEESENTATIVES, 

express mention of, in covenants is unnecessary, 172 

PLANS, 

preparation of , 19 
general principles applicable to, 20 
should be accurate, 20, 21, 22 
effect of, when accurate, 33, 34 
caution with regard to, 162 

POWEES, 

of sale, when should be abstracted, 119 

recital of in conveyance, 146, 147 
express, 227 
impUed, 227, 228 
acts relating to statutory, 229 
of sale, in a mortgage, 245 
of distress, in a mortgage, 248 
of sale, how affected by Conveyancing Act, 1881, 262 

is now implied, 263 
of leasing, in a mortgage, 277 

how affected by Gonveyancihg Act, 
1881, 279 

PRECEDENTS, 

value of, 48, 51 
. old, should not be used, 145 

PEOCEEDINGS, 

abstract of, in Courts of Law and Equity, how proved, 134 

PUFPEE, 56 

alteration of law as to, 57 

PTJEOHASE, 

completion of, 59 

PUEOHASE-MONEY, 

condition as to payment of, 64 
authority to pay, 185 

now unnecessary, 185 
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PUBOHASEB, 

eyidenoe prooorable at expense of, 134, 135 

payment of interest by, 184, 185 

adyioe to, before contracting to purchase copyholds, 207, 208 

B. 
EEOEIVER, 

appointment of, by mortgagor, 249 

powers and duties of, 250 

powers of, under Conveyancing Act, 1881, 267 

appointment of, by Court on application of equitable mortgagee, 

315 

EECEIVEESHIP, 

clauses in mortgage, 248 — 250 

how affected by Conveyancing Act, 1881, 

267 
EECITALS, 

value of, as evidence, 151 

are not always necessary, 151 

in a conveyance, 151 

historical, 152 

two classes of, 152 

that vendor seised in fee simple, effect of, 152 

within what limits should be confined, 153 

irrelevant, 153, 154 

order of, 154 

of documents, not handed over, 154 

must be in harmony with operative parts of deed, 155 

introductory, 155 

effect of discrepancy between recital and conveyance, 156 

parcels described in, in the case of leaseholds, 162 

in a mortgage, 241 

are not affected by Conveyancing Act, 1881, 256 

KECONVEYANCE, 

form of receipt by Benefit Building Society instead of reconvey- 
ance, 330 

of legal estate, not dealt with by Conveyancing Act, 1881, 330 

where necessary, 331 

where right to equity of redemption has been specially affected 
by mortgage, 331 

frame of deed of, 331 

REDEMPTION, 

proviso for, 242 

not affected by Conveyancing Act, 1881, 257 
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BEGISTEB COUNTY, 

memorial of oonyeyaQoe in, 188, 189 
searoheB in, 192 

BENT, 

last receipt for, 204, 205 

BEQUISinONS, 

delivery of, 58, 59 

when should be made on points provided against by conditions, 

125 
as to incumbrances, 125 

form of, 126 
duties of vendor's solicitor with regard to, 137, 138 
how should be answered, 138 
as to custody of title deeds, 196 

BESALE, 

in case of dispute, 54, 55 
condition as to vendor's right of, 66 
law as to vendor's right of, 66 

EESOISSION OF SALE, 59—62 

BESEBVB BID, 5*7 

BOOM PBOJECTING, 

decision as to right to build over, 165 



S. 
SALE, 

informal contract on private, 87, 88 

two classes of contract on private, 87 

open contract on private, 88 

subject-matter of, 116, 117 

special subject of study with regard to, 117 

by first mortgagee, 305 

on application of second mortgagee, 306 

by equitable mortgagee, 315 

BALE PLANS. See *' Plans." 

SALE AND PUEOHASE, 

successive stages of, (1) sale by auction, (2) sale by private 

cor tract, 6 
completion of, 181 
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SECUEITY, 

suggestions as to different kinds of, 220, 221 
different classes of, 288 

SOLICITOR, 

general principles of law bearing on duties of, 11, 12 

SOLIOITOE, MOETOAGEE'S, 

how &r oonoemed with yalue of security, 219, 220 

in the case of trustee 

lenders, 222, 223, 224 

must see when mortgagees are trustees that security falls 

within their power, 222 
duties of, with regard to investigation of title, 235 
. perusal of draft mortgage by, 272 
duties of, on equitable mortgago, 319 
when should guard his advice, 320 

SOLIOITOE, MOETGAGOR'S, 

duties of, with regard to leasing powers, 285 

deduction of title, 234 

SOLIOITOE, PUEGHASKR'S. 

advice by, (1) when client a trustee, 80, 81 

(2) when client not a trustee, 81, 82 

points for criticism by, 82, 83 

duties of, with regard to contract, 89, 90 

duties of, in the case of an open contract, 89, 90 

approval of title by, 94 

duties of, with regard to abstract, 122 

perusal of abstract by, 122, 123 

how fax entitled to employ counsel, 123 

neglect of, to search for incumbrances, 130, 131 

responsibility of, with regard to examination of abstract, 129, 

131 

responsibility of, with regard to evidence to be provided at 

purchaser's expense, 135 

duties of, when concurrence of third party required to convey- 
ance, 135, 136 

preparation of conveyance by, 143 

duties of, on completion, 187, 194 

search for incumbrances by, 189 — 191, 192 

SOLIOITOE, VENDOE'S, 
responsibility of, 15, 37 
duties of, with regard to auction, 71 
position of, with regard to diaposit, 79 
duties of, in case of open contract, 89 

with respect to the preparation of private contract, 98 

A ▲ 
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SOLICITOR, VENDOE»S— con«wt«5i. 

duties of, with regard to reqnisitionSy 137, 138 
perusal of draft conveyance by, 175—177 
duties of, generally, 176 

on completion, 182, 183 

when property is in mortgage, 183 

SOLICITOB AND CLIENT, 102, 136 

SPECIFIC PEEFOEMANCE, 

action for, by trustee vendors, 46 

STATUTES CITBD. 

29 Car. 11. c. 3 (Statute of Frauds). 

sec. 4 (agreements in writing), 76, 321 
38 Geo. m. c. 60 (Land Tax), 17 
42 Geo. m. c. 42 (Land Tax), 17 

1 & 2 Vict. c. 110 (judgments, &c.), 190 

2 & 3 Vict. c. U (judgments, &c.), 190 
8 & 9 Vict. c. 20 (railways) 

sec. 77 (exception of minerals), 167 
c. 119 (short forms of conveyances), 169 
c. 124 (short forms of leases), 169 
10 Vict. c. 17 (Waterworks). 

sec. 18 (exception of minerals), 167 
15 & 16 Vict. c. 86 (Chancery procedure). 

sec. 48 (sale of mortgaged premises), 245, 315 
18 & 19 Vict. c. 15 (protection of purchasers against Crown 
debts, &c.), 190 

22 & 23 Vict. c. 35 (Law of Property, &c). 

sees. 14 to 18 (Powers), 229 

sec. 33 (investment by trustees), 222 

23 & 24 Vict. c. 145 (Lord Cranworth's Act). 

sees. 1, 2, & 9 (powers of trustees for sale), 

46, 229 
sects. 11 to 24 (powers of mortgagees), 237 

24 & 25 Vict. c. 134 (Bankruptcy Act, 1861), 190 
27 & 28 Vict. c. 112 (judgments, &c.), 191 

30 & 31 Vict. c. 48 (sale of land by auction), 57 

36 & 37 Vict. c. 66 (Judicature Act). 

sec. 25, sub.-sec. 11 (equity to prevail), 299 

37 & 38 Vict. c. 78 (Vendor and Purchaser Act, 1874). 

sec. 1 (length of title), 66, 88, 101, 109, 151 
sec. 2 (obligations and rights of vendor and 
purchaser), 66, 88, 101, 200, 203 

41 & 42 Vict. c. 31 (BiUs of Sale Act, 1878). 

sec. 6 (powers of distress), 238, 264, 265 

44 & 45 Vict. c. 41 (Conveyancing and Law of Property Act, 1881). 
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STATUTES CJTED^eofdinued. 

44 & 45 Yiot 0. 41, sec. 2 (mterpretation), 293 

8ub-seo. 6 (interpretatioii of "mort- 
gage"), 299 
sec. 3 (contracts for sale), 66, 88, ICl, 152 
sub-sec. 1, 200 

3, 110—113 
4 and 5, 204 
6,63 
sec. 6 (general words), 166, 213, 257 
sec. 7 (covenants for title), 168, 170, 213, 267 
sub-sec. 1, 268, 291 
fi, 211 
sec. 9 (production of title-deeds), 197 
sees. 10 & 11 (leases), 197 
sec. 16 (inspection of title-deeds), 270 
sec. 17 (consolidation), 274, 276 
sec. 18 (leases), 278 
sec. 19 (sale, insurance, receiver), 
sub-sec. 1, 262 
2, 260 
3,267 
sec. 20 (exercise of power of sale), 262 
sec. 21 (conveyance), 262 
sec. 22 (mortgagee's receipts), 262 
sec. 23 (insurance money), 260 
sec. 24 (receiver), 267 
sec. 25 (action respecting mortgage), 315 
sec. 26 (statutory mortgage), 268, 269 
sec. 27 (form of statutory mortgage), 328 
sec. 29 (re-conveyance), 330 
sec. 35 (trustees' powers), 47 
sec. 49 (use of word ''grant"), 159 
sec. 51 (words of limitation), 257 
sees. 54, 55, 56 (receipt), 157, 186 
sees. 58, 59, 60 (covenants), 171, 173, 174, 

213, 256 
sec. 61 (advance on joint account), 258 
sec. 63 (<* all the estate " clause), 166, 257 
c. 44 (Solicitors' Bemuneration Act), 159 

45 & 46 Yict. c. 39 (Conveyancing Amendment Act, 1882). 

sec. 2 (searches), 193 
sec. 7 (married women), 182 
c. 43 (Bills of Sale Act, 1882). 

sec. 4 (bill of sale void unless schedule 
attached), 238, 265 
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STATUTE OP FEAUDS, 

how oontraot affected by, 76, 77 

deiBision on, 77 

how deposit of title deeds without writing, affected by, 321 



T. 
TACKING, 

definition of, 301 

right of, is confined to legal mortgagees, 301, 302 

TENANT, 

authority to, from yendor to pay rent to purchaser, 194 

TITLE, 

conditions as to, 83, 84 
objection to, must bo reasonable, 94 
condition for approyal of, by vendor's solicitor, 94 
root of, 108 
former length of, 109 
present length of, 109 

shortened by Vendor and Purchaser Act, 1874, 109^ 110 
how affected by Conyeyancing Act, 110 
proper length of, 112 

forty years, shortest that should be accepted, 112 
when less than forty years shown, it must be stated in con- 
ditions, 113 
selection of root of, 113 — 115 
what are insufficient roots of, 114 
description of roots of, 115 
special condition as to, 116 
covenants for, 168 

lessor's, when production of, should be called for, 202, 203 
to copyholds, investigation of, 208, 209 
deduction, and investigation of, on a mortgage, 233 
statutory restrictions do not apply on a mortgage, 234 
covenants for, in a mortgage, 256 
on mortgage of leaseholds, 286, 287 

TTTLB DEEDS, 

investigation of, 62 

production of, by third party, 63 

condition when lost, 116 

custody and production of, 194, 1 95 

contract or conditions of sale should declare who is entitled to 

custody of, 195 
principles with regard to custody of, 196, 197 
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TITLE BEEDQ^amtinued. 

coYenant for production of, 197 
aoknowledgment and tmdertaking m to, 197 
acknowledgment and undertaking as to trustee yendor, 198 
importance of duties as to custody, &c., of, 198, 199 
implied contract to mortgage, when deposited as security, 310 
effect of neglect of first mortgagee to obtain possession of, 316, 

323 
equitable mortgage by deposit of, 316 
partial deposit of, 317 
oonstruotiye deposit of, 317 
deposit of, without writing, 321 

TBANSPEE, 

of mortgage, 324 

joinder of mortgagor on, 324 

is desirable in trans- 
feree's intere8t,324,32d 
deed of, when mortgagor joins, 325 

when no further charge has been created, 326 
where mortgagor does not join, 327 
deed of, when mortgagor does not join, 327 
statutory, 328 
how Conyeyanoing Act, 1881, affects draftsmanship of, 328 

TBUSTEE BOEEOWEES, 

under an express power, 227 
implied power, 227 
statutory power, 229 
position of mortgagee, with regard to, 230, 231 
how far mortgagee affected by irregularity on part of, 233 

TBUSTEE LENDEES, 221 

powers of trust instrument, 222 

cannot lend to themselyes, 223 

sufficiency of security for, 223 

equitable doctrines affecting, 223 

primd facie case against, when property does not realize amount 

adyanced, 227 
should not lend on second mortgage, 304, 305 

TBUSTEE YENDOE, 

obligations of, 44, 45 

must not introduce unnecessarily depreciatory condition, 45 

action to restrain from selling under a depreciatory condition} 

45 
responsibilities of, 46 
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TRUSTEE YEm>OR—eonHnued. 

how affected by tnut instrament and by statate, 46 

what 18 a special oonditioa not amounting to a bieach of tniat 

by, 46 
action by, for speeifio performanoey 46 
oonditions as to oorenants by, 65 
acknowledgment and undertaking as to title deeds by, 108 



V. 

VALUATION, 220 

VENDOR 

must giye fall information in conditions, 43 

right of , to bid, 56 

rescission of contract by, 57 

must be described in contract, 77 

what is a sufficient description of, in contract, 78 

rehktions of, to purchaser, 84 — 87 

when entitled to retain custody of title deeds, 197 



VENDOR AND PUROHASER ACT, 1874. See " Btatxttes. 
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ACTION AT LAW.— Foulkes' Elementary View of the 

Proceedings in an Action. — Pounded on <* Smith's 

Aonoir at Law." By W. D. L FOULKES, Esq., Bimister-at 

Law. Second Edition. ISmo. 1879. 10«. 6(/. 

" A mamml, by the study of which ha (the student) may eaally aoqulre a general 
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Prentice's Proceedings in an Action in the 
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ADMIRALTY*— Roscoe^s Treatise on the Jurisdiction 
and Practice of the Admiralty Division*of the 
High Court of Justice, and on Appeals there- 
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Cooke's Treatise on the Law and Practice of 
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Attomeys-at-Law, Solidton, Notaries, Proctors, Conveyancen, 
Scaiyenen, Land Agents, House Agents, &c., and the Offices and 
Appointments usoaUy held by them, &c. By ALEXANDER 
PmiLINa, Serjeant-at-Law. Thhrd Edition. 8to. 1862. 18a. 
Smith.— The La-wyer and his Profession.— A 
Series of Letters to a Solicitor commencing Business. By J. 
ORTON SMITH. 12mo. 1860. U. 

ASSETS, ADMINISTRATION OF. — Eddls' Principles of 
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Edition. Syo. {In prt^raUtm,) 

Lowndes' Law of General Average.— -EngUflh And 
Foreign. Fonrth Edition. Bj RIOHABD LOWNDES^ Anthoc 
of "The Admiralty Law of GoUiBiona at Sea," "The Law of Marine 
Insurance.*' (/ti pnparation,) 

BALLOT.— FitzGerald's Ballot Act.— With an iNTBoouonoH. 
Forming a Guide to the Prooednre at Parliamentary and Mnnic^ial 
Elections. Second Edition. Enlarged, and oontainingthe Municipal 
Elections Act, 1875, and the ParBamen tary Elections (Betammg 
Officers) Act, 1875. By GERALD A. B. FITZGBBALD, M. A., of 
Lincoln's Inn, Esq., Banister-at-Law. Foap. 8yo. 1876. 6«i 6tf. 
"Anaeftd guide to all oouoerned in ParUamenuury and Manicipal Etoetlom.*— lot* 

MaaatiM, 
"We ahoold strongly adviie znj penon oonnected with electione, whether aetliig aa 

eandidate, agent^ or in any other capacity, to become posaeaaed of thia manaaL" 

BANKING.— Walker's Treatise on Banking Law^. In- 
cluding the Crossed Checks Act, 1876, with dissertations thereon, also 
references to some American Cases, and fiill Index. By J. DOUGLAS 
WALKER, Esq., Barrister-at-Law. Demy 8to. 1877. lit. 

'* Peraona who are intereated in banking law may be gmded ont of many a difBcnIty 

by coosnltlag Mr. Walker'a yolnme.'*— Zomc TlmM, 

BANKRUPTCY.— Bedford's Final Examination Guide 
to B an kr U pt cy . — ^Fourth Edition. ( Tn preparation, ) 

Haynes. — Vide "Leading Cases." 

Pitt- Lewis.— Fwfe "County Courts." 

Sal am an. — Vide "Liquidation by Arrangement." 

Scott's Costs in Bankruptcy.— Fide "Costs." 

Smith's Manual of Bankruptcy.— A Manual relating 
to Bankruptcy, Insolvency, and Imprisonment for Debt ; comprising 
the New Statute Law verbatim, in a consolidated and reifuiable form. 
With ti^e Bules, a Copious Index, and a Supplement of Decisions. 
By JOSIAHW. SMITH, B.C.L,Q.C. limo. 1873. 10s. 

\* The Supplement may be had separately, fiet, S«. 6d. 

Williams* La>^ and Practice in Bankruptcy: 

comprising the Bankruptcy Act, the Debtors Act, and the Bankruptcy 
Repeal and Insolvent Court Act of 1869, and the Bules and Forms 
made under those Acts. Second Edition. By BOLAND VAUGHAN 
WILLIAMS, Esq., and WALTEB VAUGHAN WILLIAMS, 
Esq., assisted by Fbai^cis Hallett Habdoastlb, Esq., Banristers- 
at-Law. 8vo. 1876. IL St. 

** It would be difficnlt to speak in terms of nndne pralee of the present work." 

BARiQUIDETO THE —Shearwood.—ru2e<<Ezamination Guides." 

BILLS OF EXCHANGE.— Chalmers' Digest of the Law 

of Bills of Exchange, Promiissory Notes, and 

Cheques. By M. D. CHaLMEBS, of the Inner Temple, Esq., 

Barrister-at-Law. Second Edition. Demy8vo. 1881. 15«. 

** In its present form this work contains a very complete digest of the subjects 

to which it relates." — Law Timea. 

'* As a handy book of referenee on a difficult and lmp<»rtant Ivanoh of the law, it is 
most valuable, and It is perfectly plain that no pains have been spared to render it 
complete in overy respect. The index is copious and well arranged."— ^Sfofurday Btoiew, 

Chitty on Bills of Exchange and Promissory 
Notes, ^with references to the law of Scotland, 
France and America.— Eleventh Edition. By JOHN A. 
BITSSELL,E8q.,LL.B.,one of Her Majesty's ConnseJ^ and Judge 
of County Courts. Demy Svo. 1878. 12. 8s. 

\* AU ttaniard Law Works are Jcepi in Stocky in law calf and other bindings, 
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BILLS OF LADINQ.~Leggett*8 Treatise on the La^w of 
Bills of Lading: oomprisiog the varionB 1ml incidents 
Attaching to the Bill of Lading ; the legal effects of each of the 
Clanaes and Stipulations ; and the Bights and Liabilities of Con- 
sfgnorsy Consignees, Indorsees, and Vendees, nnder the Bill of 
Lading. Wit h an Appendix, containing Forms of Bills of Lading, 
&c By EUGENE LEGGETT, Solicitor and Notary Public. 
Demy 8to. 1880. 1^. U 

BILLS OF SALE.— Fithian's Bills of Sale Acts, 1878 and 

1 882. With an Introduction and Explanatory Notes showing the 

chan ges made in the Law with Respect toBilisof s^ale. By EDWAKD 

WILLIAM FITS IAN, of the Middle Temple, Esq., Barrister-at- 

Law (Draftman of the Bill of 1882). Koyal 12mo. 1882. 5t. 

*' Mr. Fithian's book will Tnaintain a high place among the most practically tueful 
editions of the Bilk of Bale Acts, 1878 and 1882."- Law Uagatime, November, 188S. 

CARRIERS.— Bro^vne on Carriers.— A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. With 
References to the most recent American Decisions. By J. F. 
B. BROWNE, Esq., Barrister at-Law. 8vo. 1873. Iff. 

CHANCERY, and Vidt " EQUITY." 

Danieirs Chancery Practice.— The Practice of the 
Chanceiy Division of the High Court of Justice and on appeal 
therefrom, being the Sixth Edition of Daniell's Chancery Practice, 
with alterations and additions, and references to a companion 
Volume of Forms. By K FIELD, E. C. DUNN, and T. RIBTON, 
assarted hj W. H. Upjohn, Barristers-at-Law. In 2 vols. VcL L 
(wUk Table of Catet and an Index), demy 8yo. 1882. ^. 2«. 

«> This new edition of the Standard Chanocry Practioe will be generally welcomed, 
and we are glad that we can speak favourablv of the manner in which the editors 
have aooompUshed their difficult task of deciding what parts of the old work should 
be rejected, and of adapting the parts retained to the new practice. There is to be found, 
in every part of the nook we miTe examined, evidence of great care ; the cases are 
not merely jotted down, but analysed and considered, and no pidns appear to have 
been spared to render the information given both accurate and complete. This is 
hifl^ pndse, but we think it is fully warranted by the result of our examination of 
the work. ... It ii exactly what it professes to bo— a concise and careful digest 
of the nraotice."— fidUetfors' Journal, July 1, 1882. 

"All the portions relating to the practice introduced by the Judicature Acts and 
Rules are weU done."— Law Ttmei^ April 1, 1882. 

** The lesmed authors have spared no pains to make tills new book of practioe as 
oomprebensive In scope and as accurate in detail as that which so long enjoyed an 
almost unique reputation as ' Daniell's Practice.' Indeed if any fault is to be alleged 
it would be that the work is perhaps somewhat too exhaustive ; a faidt, however, 
which is on the right side in a book of practice, which is not intended to be read 
through, but to serve as a mine of information for ready reference whenever the 
practitioner may have occasion to seek for guidance."— Zaw Magathu, May, 1882. 
*^* Vol, IL iiinthe press, and tciU be published shortly. 

Daniell's Forms and Precedents of Proceed* 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the prac- 
tice of the Chancery Division of the High Ck>nrt and of the Courts 
of Appeal Being the Third Edition of *<Daniell*s Chanceiy Forms.** 
By WILLIAM HENBT UPJOHN, Esq., of Gray's Inn, &o. 
Demy Svo. 1879. 21. 2s. 

** Mr. Upjohn has restored the volume of Chancery Forms to the place it held before 
the rMsent changes, as a trustworthy and complete collection of precedents. It has 
all the old merits ; nothing is omitted as too mvial or commonplace ; the solicitor's 
derk finds how to indorse a brief, and how, when necessary, to nve notice of action ; 
and Uie index to the forms Ib full and perspicuous."— Aolieitorf' JotimaL 

** It will be as useful a work to practitionerB at Westminster as it will be to those 
in Lincoln's Inn. "—law Tbnet, 

\* All standard Laiw Works airthefpt in Stod-, in law caff and othtrbindinjfa* 
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CHANCERY.-OmKRMil. 

Hayn^s' Chancery Practice.— The Practice ol 
the Chancery Division of the High Court of 
Justice and on Appeal therefrom.— By JOHN F. 
HAYNES,LL.D. Demy Svo. 1879. U5i. 

Morgan's Chancery Acts and Orders.— ThaStatotcs, 
General Orders, and Bolee of Court reUtiiig to the Pnictlcey 
Pleading, and Jurisdiction of the Supreme Court of Judinatnre, 
particularly with reference to the Chancery Divirion, and thj 
Actions assigned thereto. With copious Notes. Fifth Edition. 
Adapted to ttie new Practice by 6E0BGS OSBORNE MORGAN, 
M.P., one of Her Majesty's Counsel, and CHALONER W. CHUTE, 
Barrister-at-Law. Demy Sva 1876. 1/. 10«. 

*' This edition of Mr. Morgan's treatise must, we believe, be the most popular with 
the profession."— law l%ma. 

Morgan and Wurtzburg's Chancery Costs.— 

Vide "Costs." 

Peel's Chancery Actions.~A Concise Treatise 

on the Practice and Procedure in Chancery 

Actions. — Second Edition. Including the Practice in Chambers. 

By SYDNEY PEEL» of the Middle Temple, Esq., Barrister-at- 

Law. I>emy Svo. 1881. 8«. 6d, 

" Mr. Peel's little work giyes a venr commendable sketch of the modem practice 

of the Chancery l>iyiBion. ... It contains some chapters upon FroceecUngs at 

Chambers and on Further Consideration, which are likely to be valuable troxa the 

extreme paucity of all printed informaticm upon ^ese sublects ; and it is enriched 

with a very full list of ca^es bearing upon tno practice of Uie Chancery Division, 

giving references to all the Reports. ^- Law Journal. 

'* Tbe book will ffive to the student a good general view of the effect on chancery 
practice of the Judicature Acts and Orders,"— Solicitor*' JonirwU. 

CHANCERY PALATINE OF LANCASTER^Snow and AA/^in- 
Stanley's Chancery Practice.— The Statutes, Consoli- 
dated and General Orders and Bules of Court relating to the Practice, 
Pleading and Jurisdiction of the Court of Chancery, of the County 
Palatine of Lancaster. With Copious Notes of i^ practice cases to 
the end of the year 1879, Time Table and Tables of Costs and Forms. 
By THOMAS SNOW, M.A., and JEBRBERT WINSTANLBY, 
Esqrs., Barristers-at-Law. Boyal 8yo. 1880. 1^. 10«. 

CIVIL LAW. — Bo>^>ryer's Commentaries on the Modern 
Civil Law.— Boyal 8yo. 1848. 18f. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— Boyal 8to. 1874. 5t. 

COLLISIONS.— Lowndes' Admiralty Law of Collisions 
at Sea.— 8vo. 1867. 7«. ikL 

Marsden on Maritime Collision.— A Treatise on the 
Law of CoUisionB at Sea. With an Appendix containing Bztracts 
from the Merchant Shipping Acts, the International Begulation 
(of 1863 and 1880) for preventing CoUisions at Sea ; and locihl Bule 
for the same purpose in force in the Thames, the Mersey, and else- 
where. By BEGINALD G. MABSDEN, Esq., Banister-at-lAW. 
Demy 8vo. 1880. 12«. 

COLONIAL LAW.— Clark's Summary of Colonial Law 
and Practice of Appeals from the Plantations. 8yo. 1884. Ih 4«. 

COMMENTARIES ON THE LAWS OF ENGLAND.— B room and 
Hadley*s Commentaries on the Laws of Eng- 
land, fiy HEBBERT BBOOM, LLD., and EDWABD A. 
HADIiEY, M.A., Barristers-at-Law. 4 vols. 8yo. 1869. {Pub- 
li8hedat^.Z».) Net^ 2. U 

*^^ A II itandard Law WorJa aire kept in Stock, in law calf a$^ c^hffr huRdH^/L 
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COMMERCIAL LAW — Goirand's French Code of Com- 
merce and most usual Commercial Lavsrs. 
With a Theoretioal and Practical Ckjininentary, and a Compendiom 
of the Jndidal organization and of the course of procedure before 
the Triiranals of Commerce; together with the text of the law; 
the meet recent dedrions of the Courts, and a glossary of French 
jadidal terms. By LEOPOLD GOEEtAND, Licena^ en droit. 
In 1 ToL (850 pp.). Demy Svo. 1880. 22. 2f. 

Levi.—Fuie "Intemational Law." 

COMMON LAW.— Archbold's Practice of the Queen's 
Bench* Common Pleas and Exchequer Divi- 
sions of the High Court of Justice in Actions, 
etc., In -which they have a common jurisdic- 
tion.— Thirteenth Edition. By SAMUEL PRENTICE, Esq., 
one of Her Majesty's CoonseL 2 vols. Demy 8to. 1879. 8Z. 8i. 
Archibald's Country Solicitor's Practice; a 
Handbook of the Practice in the Queen's 
Bench Division of the High Court of Justice; 
with Statutes and Forms. By W. F. A. ARCHIBALD, Esq., 
Barrister-at-Law, Author of ''Fonns of Snmmonses and Orders, 

with Notes for use at Judges' Chambers." IU>yall2mo. 1881. U 5f. 
" Wo aro much mistaken if it does not become as widely used among the profession 



as the best known editions of the Judicature Acts. ... In every place in which 

. Its arrangem' 
is excellent, and altogether it is likely enougfi to become a popular solicitors' handy 



we have tested tiie work we find it thoroughly trustworthy. . . . Its arrangement 



book "-^The Timttt January 7, 1882. 

" We haye no doubt that it will meet with due appreciation at the hands of both 
London and Country solidtors.'*— 27k< Zatff MagaOiM^ February, 1882. 

" The author is to be very much complimented on this most careful and compre- 
henslve man ual. .... Admirably arranged and indexed."— ScUvrday JSevieao 
December 8, 1881. 

*' The commentary is extremely well written . . . Mr. Archibald hajB succeeded 
In producing a useful and well-arranged book."— £Wicitori' JownvA, 

Ball's Short Digest of the Common Lai^r ; being 

the Principles of Torts and Contracts. Chiefly founded upon the 

works of Addison, with IllnstratiTe Cases, for the use of Students. 

By W. El^MUND BALL, LL.R, late "Holt Scholar " of Gray's 

Inn, Bamster-at-Law and Midland Circuit DemySvo. 1880. 16«. 
*' The principles of the law are very clearly and concisely stated. '— Zow JmamaL 

Bullen and Lreake.—7uf<!*' Pleading." 

Chitty.— r«e «Ponns." Foulkes.— Fide "Addon." 

Prentice.— Fuie "Action." 

Shirley.— Fufe *« Leading Cases." 

Smith'^s Manual of Common Lavsr.— For Practitioners 
and Students. Comprising the fundamental principles and the points 
most usually occurring in daily life and practice. By JOSIAH W. 
SMITH, B.C.L., Q.C. Ninth Edition. 12mo. 1880. 14«. 

COMMONS AND INCLOSURES.— Chambers' Digest of the 
La'w relating to Commons and Open Spaces, 
induding Public Parks and Becreation Grounds, with various ofiELciai 
documents ; precedents of by-laws and regulations. The Statutes in 
full and brief notes of leading cases. By GEORGE F. CHAM- 
BERS, Esq., Banister-at-Law. Imperial 8Ya 1877. 6«. td. 

COMPANY LAW.— Palmer's Private Companies, their 
Fonnation and Advantages ; or, How to Convert your Business 
into a Private Company, and the benefit of so doing. With Notes 
on << Single Ship Companies." Fourth Edition. By F. B. PALMER, 
Esq., Bairister-at-Law. Author of " Company Precedents." 12mo. 
1888. Net, 28. 

Palmer.— Fide "Conveyancing." 
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COMPANY LMi.-OmUimued. 

Palmex*'s Shareholders' and Directors' Legal 
Companion.^A Manqal of evecy-d*T Law and Practice for 
Promoten, Shareholden, Directon, SeoretariM, Creditoni and Solid- 
ton of Companies, under the CompanieB* Acte, 1862 to 1880. 
Fourth Edition. With an Appendix on the Conversion of Business 
Concerns into Private Companies. Bj F. B. TAIMEEL, Esq., Bar- 
rister-at-Law. 12mo. 1883. iVe^2f.6<<. 

Thring.— Ficfc " Joint Stocks." 

CONTINGENT REMAINDER8.^An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Stodentsi By W. 2£. 0. Post 
8vo. 1878. «iL6ci. 

" Tho student will find a perusal of this epitosM of grast vihis to hliii.''-~£aw /onmel. 

CONTRACTS.— Addison on Contracts.-— Being a Treatise on 
the Law of Contracts. Eighth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law, Recorder of Liucoln, Author of " A Treatise 
on the Law of Negligence," &c. Royal 8vo. 1883. 22. 10«. 

*' To tlie present editor must oe given all praise wUch untiring industry and in- 
telligent research can command. He has presented the profesnon wil^ tiie law 
brought down to the present date clearly and fully stated."— Law fima, 

" We think that Hda edition of Addison will maintain the reputation of the work 
as a saidefoctory guide to the vast stor^ouse of decisions on contract law."— i8o2tfeitor«* 
J&unuU. 

Fry.— Vide " Specific Performance." 

Leake on Contracts.— An Elementary Digest of the Law 
of Contracts (being a new edition of ''The Elements of the Law of 
Contracts"). By STEPHEN MARTIN LEAKE, Banristerat- 
Law. 1 YoL I>em7 8va 1878. 12. 18i. 

Pollock's Principles of Contract.— Bdng a Treatise 
on the General Principles relating to the Validity of Agreements 
in the Law of England. Third Edition, revised and psortly re- 
written. By FREDEKICK POLLOCE; of Lincoln's Inn, Esq., 
Barrister-at-Law. Demy 8vo. 1881. 1^ 8«. 

The late liord Chief Justice of Xnffland In his judgment In Metropol&an Baihoap 
OompompY, BroffdmandcthtrMt said, "The Iaw Is well pntby ICr. vrederlok 
FOliook In his very able and lea rne d work on CkmtraotB.*'->31k« TloMt. 
*' We have nothing but praise for this (third) edition. The material recent cases 
have been added and the whole work has been carefully revised." — Soliciton* Journal. 
" A work whiidi, In our opinion, shows great aUllty, a discerning intellect, a 
comprehensive mind, and pidnstaklng industa^."— Xaw Jovmai. 
"JTor the purposes of the student there is no book equal to ICr. PoUock'a** 
"•He has sucoesded in writing a book on Oontraots iphieh the working lawyer wUl find 
as nsefcd for reference as any of its predec n— c a - s, and wtiioh at the same time will give 
the student what he will seek for in vain elsewhere, a oomplste rsMoiMlc of the law/'* 
La» MagoMine amd Beviem. 

Smith's Law of Contracts, — Seventh Edition. By 
V.T.THOMPSON, Esq., Bacristeivat-Iiaw. Demy8vo. 1878. U Is. 

CONVEY ANCINQ-Dart^ricie << Yendon and Purchasers." 

Dawson's Synopsis of the Conveyancing and 
I Law of Property Act, 1881 ; with Index and Porms. 

I By J. W. DAWSON, Solicitor. 1881. iV<*, 2s. W. 

Harris and Clarkson's Conveyancing and Law 
of Property Act, 1881, and the Vendor and 
Purchaser Act, 1874 ; with Introduction, Notes and Copious 
Index. By W. MANNING HARRIS, M. A., and THOMAS 
GLAIlE:S0N,M.A.,Banister8.at-Law. Demy 8vo. 1882. 9s. 
" The notes in this volume are more copious and exhaustive than those in any other 
edition of these Acts which has at present appeared."— 2%« Law Journal, 

*»* AU tUmdard Lav WorU are ibepf in Stock, in iaiw calf tmd other hindingM, 
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CON VEY ANC t HQ.-OoiUiMud. 

Green>vood*8 Manual of Conveyancing.— A Harnud 
of the Pnctloe of Conyeyanciiig,ahowiiig the present Practioe relating 
to the ^Aily routine of Conyeyancing in Solicitors' Offices. To which 
are added Concise Common Forms and Precedents in Conyeyancing. 
Seventh Edition. Lielading a Supplement written with special 
reference to the Acts of 1882, and an Appendix, comprising 
the Order nnder the Solicitors* Remuneration Act, 1881, with Notes 
thereon. Edited by HARRY GREENWOOD, MJL., Esq., Bar- 
rister-at-Law. Demy 8va 1882. 10i. 

*«* l%e SuppUmtni may he had teparaidy. Price 2«. 

"Tho Author has csrefalbr worked the provisions of the Act into his text, calling 
apedal attention to the effect of those sections which make absolute changes in the 
law, as distlngntahed from those which are merely optional for adoption or exclusion." 

*' We should lUce to see It plaeed by his priadpal ia the hands of eyery 
artieled elerk. One of the most useful praetieal works we huye oyer seen."— 

/iMiermattr't taw Students JmarmU. 

Humphry's Common Precedents in Convey- 
ancing. Adapted to tbe ConTeyoncing Acts, 1881-82, and tho 
Settled Land Act, 1882, &c, together with ^e Acts, an Intro ductio n, 
and Practical Notes. Second Edition. By HUGH M. HUM- 
PHRT, M.A., Esq., Barrister-at-Law. Pemy 8to. 1882. 12t. iUL 
*'The collecti<m of Precedents is sufficiently ocnnpreheDsive for ordinary use, and ia 
Bupidemented by concise foot notes mainly composed of extracts from statutes neoee- 
sanr to be borne in mind by the draftsman."— Iaw Ma asine. 
"A work that we think the prcrfession will appreciate."— Xaw lUut. 

Palmer's Company Precedents.— For use in relation 
to Companies subject to the Companies' Acts, 1862 to 1880. 
Arranged as follows : — Agreements, Memoranda and Articles of 
Association, Prospectos, lUsolntions, Notices, Certificates, Deben* 
tores, Petitions, Orders, Beoonstmoikion, Amalgamation, Arrange- 
mente, Private Acts. With Copious Notes. Second Edition. By 
FRANCIS BEAX7F0RT PALMER, of the Inner Temple, Esq^ 
Barrister«t-Law. Royal 8vo. 1881. U lOi. 

*' To those oouoemed in getting up companiea, the aasistanoe glTen by Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
bj IntelUgent and learned commentary lights up, as it were, each step that he takes. 

. . Tbere is an elaborate index."— law nmm, 

" To those who are acquainted with the first edition we recommend the second 
edition as a great improTement."— law Journal, 

Prideaux's Precedents in Conveyancing.— With 

Dissertations on its Law and Practice. Twelfth Edition. Tho- 
roughly revised and adapted to the Conveyancing Acts, 1881, 1882, 
tbe Settled Land Act, 1882, the Married Women's Property Act, 
1882, and the Bills of Sale Act, 1882. By FREDERICK PRI- 
DEAUX, late Professor of the Law of Real and Personal Pr o perty 
to the Inns of Conrt, and JOHN WHITCOMBE, Esqrs., Barris- 
ten-at-Law. 2 vols. Royal 8vo. 1883. 82.101. 

" The most nsefU work out on ConTeyaneing." — Law Journal, 

** This work is accurate, concise, dear, and comprehensive in scope, and we know 
of no treatise upon conveyancing which is so generally usefid to the practitioner."— 
Law 7*lwui. 

*' Hie conciseness and scientiftc precision of these Precedents of the Future are at 
once pW**"^' and startling. .... The Valuable Dissertations on the law and 
practioe. which have always formed a feature of these volumes, have been revised 
fiioroiumlv."— £aw MagcuinM, 

'(The student who, In good time before his examination, can peruse these moat 
valuable dissertations ana refer to pome of the precedents will nave an immense 
advantage over those who have not done so."— £aio StudenW Journal, 

*«* Alt ttandard Law Worhi art kepi in Stock, in knoeaif and otker hinding*. 
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C0NVICTION8^Palev'8 Law and Praotioe of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; inclndiiig Ptooeedingi 
preliinixiAiy and mibfleqneiit to Gonviottoin, and the respomiliQilnr 
of oonyicting Bfagiitrates and their Offioers, with Fomia. Sixth 
Edition. By W. H. MAONAMAKA, Eaq., Banirterat-Law. 
Demy 8yo. 1879. li. 4f. 

Templer. — Vide "Snimnaiy Conviotiona." 

^Vigram.~F<de *" Jnstioe of the Peace." 

CORONERS.— J ervis on the Office and Duties of 
Coroners.— With Fomifl and Preoedentik Fourth Ectttioii. By 
E.E.MBLSHEIMEB>Eflq.,Bamster.at.Law. Port8TO. 1880. 12i. 

COSTS.— Morgan and Wurtzburg's Treatise on the 

Law of Costs in the Chancery Division of the 

High Court of Justice.— Being the Seeond Edition of 

Morgan and Davey's Costs In Ohanoeiy.' With an ApMidiz, 

nnmtminW Ponns and Pkeoedents of Bills of Ooita. By the 

Bight Hon. QEORQE OSBORNE MORGAN, one of Her 

Maies^'s Counsel, Her Majesty's Judge Advocate General, and 

E. A. WCRTZBURG, of Lmoohi's Inn, Esq., Barrister-at-Law. 

Demy8yo. 1882. 30t. 

** Cannot fail to be o use to soUelton and their Chanoeiy managing Ql«rica.'''-£ai9 
Tima, July SS, 1882. 

Scott's Costs in the High Court of Justice 
and other Courts. Fourth Edition. By JOHN SCOTT 
of the Inner Temple, Esq., Barrister-at-Law, Reporter of the Com- 
mon Pleas Division. Demy 8to. 1880. II Hg. 

" Mr. Scott's introductory notes are Tory useful, and the work Is now a compendium 
on the law and praotioe regarding costs, as well as a book ot preoedsnts."— JkMnsiat. 

Scott's Costs in Bankruptcy and Liquidation 
under the Bankruptcy Act, 1869. Royal 12mo. 
1878. Net, 8i. 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's 
Bench. Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
J UStice, in Conveyancing, Bankraptcy, the Crown Office, Lonat^, 
Arbitration imder the Lands Clanses Consolidation Act, the Maycv's 
Court, London; the County Courts, the Privy Council, and on 
Passing Residuary and Succession Accounts ; wi& Scales of Allow* 
ances and Court Fees, the Law Society's Scale of Commission in 
Conveyancing ; Forms of Affidavits of Increase, and Objections to 
Taxation. By Wm. FRANK SUMMERHAYS, Solicitor, and 
THORNTON TOOGOOD. Fourth Edition. {In preparaUon.) 

Webster's Parliamentary Costs.—- Private Bills, 
Elec tion Petitions, Appeals, House of Lords. By EDWARD 
WEBSTER, Esq., of the Taxing and Examiners' Office. Fourth 
Edition. By C. CAVANAGH, Esq., Banister-at-Law. Author 
of ''The Law of Money Securities. PostSvo. 1881. 20f. 

"This edition of a well known work is in great parte new publication ; and it 
contains, now inrinted for the first time, the Table oi Fees ohaiiged at the House of 

Lords We do not doubt that Parliamentary agents will find the work 

eminently useful.^-^Xow JowrvtU 

•J* All ttamdaird Law Works are itep< in Stock, in lawea^dndoiher hindinyi, 
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COUNTY COURTS.— Pitt-Lewis' County Court Prac- 
tice.— A Oompltt* PxmetlM of fh* Oouitj Cowrti, infllndiiig Adini- 
nltj and BanlotiptGy, embodying the Aeta, Bnlei, Fonns and Coeta, 
with Additional Fonna and a Full Index. Second Edition. By G. 
Pirr-LEWIS, of tiie Middle Temple and Wertern Circuit, Esq., 
Baxriater-at-Law, ■umei lm e Holder of the Stodentship of the Foor 
Inna of Conrt, airisted by H. A. Di Ck>LTAB, Esq., Baniater-afc- 
Law. In 2 parte. Demy Bro. 188a. 2t 10«. 

*«* PaH L, wiik TabU of Oaaei, Index, ^ §old »eparaidff, price SOf. 

mr TkU SdiiUm deaU ftdlp with the £mplayen^ LiabOiiy Act, and is the 
oiUw Otnmtp Omrt PraeUce which eontaim the County Oourts (Co9ta and 
Salairiu) Adt, 1882, the important legidation {at to Married Women's Pro- 
perty, BilU of Sale, Inferior CourU' JudgmenU, Jbc) of the ScMsUm of lSS2t 
and al$o the CwnJty Cwrt Jhdei of March, 1883. 

"ItisvaryalMrlywrittaa.uidisalwayaprMtiMa. . . . la likely 
to booMM tho itaaftard Goaity Oovxt praetieo.'* — SdUeiteri JoumaL 



^'Obo of tlM boat book! of praetieo wbieh is to bo found in our legal 
Utoratwo."— Xow Timee 

*< Wo hATO iBioly BOt with a work diapUyiag moro bonost indnitry 
OB tbo port of tbo autbor than tbo ono boforo no." — Law JoumaL 

** Xr. ntt-Lowis baa, in foot, aimed— and we are glad to nj sneceaa- 
lUly— at proriding for the County Conrta' practitioner what * Cbitty's 
Arebb^ld' and * DanieU'a Clumcory Praotiee' have long boon to praeti- 
tionori in tbo High Conrt*'— Zaw Magaasine. 

CRIMINAL LAW«— Archbold's Pleading and Evidence 
in Criminal Cases.— With the Btatntea, Preoedento of 
Indiotmenta, Ac., and the Evidence neoeeaanr to support them. 
Nineteenth Edition, mdnding the Practice in Czjminal Froceedinga 
by Indictment By WILLIAM BBITCE, Eaq., Banister-at-Law 
and Stipendiary Magiatrate for the Boroogh of Leeda. Boyal 12mo 
1878. 12. Hi. 6<f. 

Roscoe'a Digest of the Law of Evidence in 
CHminal Cases.— Ninth Edition. By HORACE SMITH, 
Eaq.,Baai8ter-at^Law. Boyal 12mo. 1878. Ull«.6<i. 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PBENTICE, Esq., one of 
Her Majesty's CounseL S vols. Boyal 8to. 1877. SL Ifit. M. 

■'What better Digest of CrimSiisl I«ir ooold we possibly bope for tbsn 'Bnssell on 
Ciimeif ' **'-Blr Jam» Fimamu auph€n*s Sptteh on CodWeaUan. 

" Alterations have been made In the arrangement of the woik which without interfering 
with the general jdan are sofflcient to shew that great care and thovght hare been 
bestowed. .... we are amased at the patlenoe, industry and skill which are esdiihited 
In tiie ooUeetton and arrangement of all this mass of learning. "—TV Timet, 

Shirley's Sketch of the Criminal La-w.— By W. 

SHIRLEY SHIBLET, M.A., Esq., Barrister-at-Law, Anthor of 

« Leading Cases made Easy/' assisted by C. M. ATKINSON, MA. 

B.G.L., Esq., Barrister-at-Law. Demy 8yo. 1880. 7«. 6d, 

<« As a primary introduction to Giiminal Law, it will be found very aooeptaUe to 
•tudenta.^'— Xow etudtnUr Jmamal. 

DECREES.— Seton.— Vide " Equity." 

%* AU ttandard Lam Worksarthqdin Stoektin law calf and other hindingt. 
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OIARY.—La^vyer's Companion (The), Diary, and Laiv 
Directory for 1883.— For the i»6 of the Legal ProfenioD, 
Fablic Compeniee, Jnstioee, Merdiants, Eitote Afenta, Anodoneen, 
Ac., Aa Edited by JOHN THOMPSON, of the Inner Temple, 
Esq., Burister-at-Law; and contains Costs in Conveyanoing and 
bnsiness other than in any Action, Gonrti or Chambers, General 
Charges in Conveyancing, before Ist January, 1888 ; a Digest of 
Useful Decisions on Costs; Monthly Diaiy of County, Local Goveni- 
ment, and Parish Business ; Oaths in Supreme Court; Sunmiary of 
Legislation of 1882; Alphabetical Index to the P^raotical Stotntes; a 
Copious Table of Stamp Duties; Legal Time, Interest, Discount, 
Income, Wages and other TaUes; Probate, Legacy and Succession 
Duties ; and a variety of matters of practical utility. Pubusbxd 
Ahvuallt. Thirty-seventh Issue. 

Contains the most complete List published of the English Bar, and 
London and Country SoUdtors, with date of admission and appdntments, 
and is issued in the following forms, octavo size, strongly bouna in cloth : — 

t. d, 

1. Two days on a page, plain 6 

2. The above, nmBLiAViD for Attindanoki .70 
8. Two days on a page, ruled, with or without money columns 5 6 
A The above, intibliavxd for Atthidanoki • . . .80 

5. Whole page for each day, plain 7 6 

6. The above, nmRLiAViD for Attindanoki . .96 

7. Whole page for each day, ruled, with or without money cols. 8 6 

8. The above, intibliatid for Attxndanoes • • 10 6 

9. Three days on a page, ruled blue lines, without money cols. 5 
The Diary oontotfu nyemorandik of Legal Bugmeu throughotU the Year, 

" An ozcellent work."— fK< Ttmet. 

'* A pablieatimi which has long ago aecored to Itielf the fttvoor of the profesakMi, and 
which, as horetofiire. Justifies by its contents the title asanmed hy it."— law J<mmaL 

" Oontaina all the inftmnation which oonld be looked fixr in such a work, and given it 
in a mott oonvenient form and very completely. We may nnhedtatlngly recommend the 
work to ear reader8.''~/fo{tcitor«' JowmaL 

** The * Lawyer*! Oompanion and Diary ' is a book that on^t to be in the poaaeaskm of 
every lawyer, and of every man of baainees." 

** The* Lawyer's Companion' is, indeed, wbat it is called, for it combines everything 
rcooired for reference in the lawyer's office. "—Zaw TImts. 

" It is a book without which do lawyer's library or office can be complete."~/r<rA 
lavTimei, 

DiCTtONARY.->Student's (The) Pocket La-w Lexicon, 

or Dictionary of Jurisprudence. Explaining Technical Words 

and Phrases used in English Law, together with a Literal Translation 

•of Latin Maxims. Pep. Svo. 1882. 6a. 

" A wonderful little l^;al Dictionary."— /fic{ermattr'« Law ^udenit^ Journal. 
** A very handy, comidete, and useful little work." — JSatwrday Review. 

WJnarton's La>^ Lexicon. — Forming an Epitome of the 
Law of England, and containing full explanations of the Technical 
Terms and Phrases thereof, boUi Ancient and Modem ; including 
the yariouR Legal Terms used in Commercial Business. Together 
with a Translation of the Latin Law Maxims and selected Titles from 
the Civil, Scotch and Indian IJaw. Seventh Edition. By J. M. 
LELY, Esq., M. A., Barrister-at-Law, Editor of " WoodfaIl*8 Land- 
lord and Tenant," 'iChitty's Statutes," &a Super-royal Svo. 

1883. U 18«. 

" On almost eveiy point both student and practitioner can gather information from 
this invaluable book, which ought to be iu every lawyer's office."—- Ct^Mm'^ Law Notes, 
May, 1888. 

" As it now stands the Lexicon contains i\ll it need contain, and to those who value 
such a work it is made more valtiable still **—Law Tvm«», June 2, 1883. 

' *^*AU ttandwrd Uvm WofrJu am kepi in Stock, in law caff and other hindinge 
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DIQESTSr-Badfor<L^Ftdf ** KTMnfaatiwi GnSdea 

Chambara'— Fide ** Publio HMtth." 

Chitty'8 Index to all the Reported Cases deddad 
in the •erenl CoorU of IBqmtj in EnglMid, the Privy CoimcO, and 
the HooM of JjotdM, with m aeLocHan. at Iziab Cabob, on or lelatiiig 
to the PrincipleBy Fleadiiig, and Practioe of Equity and Bankmptcy ; 
from the eailiest period. The Fonith Edition, wholly reviaed, 
rcfflaiiirififftd and bnmght down to the date of publication by 
WILLIAM FRANK JONES, KCL., MJL, and HENBY 
EDWARD HIRST, B.C.L., ILA^ both of linooln'a Inn, EaqnL, 
Bamsten-at-Law. Roy. Sva 1888. VoL 1. neoHf/ read^^ IL lU 6(2. 
*,* Tolvme L eoataina the litlat <' Ahawdminient " to '* Baak- 
raptey." The Title Baakraptey ia a Complet* Bigeet of all eaaea, 
fayi«Aiw|f the Deeiaiona at CoBmum Law. 
Tolnaii n. ia in aetlTe preparation, and will be iamed ahortly. 

Godef^oi.— Ftefe ^Tmats and Trostetf." 

Leake.~FMU ''Real Finiperty" and <• ContracfeB." 

Notanda Digest in Lavr^ Equity, Bankruptcy, 
A dmir alty, Divorce, and Probate Casea— By 
H. TUDOR BODDAM, of the Inner Temple^ and HARRT 
GREENWOOD and £. W. D. HANSON, of lincohi'a Inn, l&Min., 
Bairiatem at Tiaw. 

Third Serief, 1878 to 1876 indoalYe, half-bound. Ntt, U lli. 6ci. 

Ditto, Fourth Series, for the yean 1877, 1878, 1879, 1880, 1881, and 
1882, with Index. Back, net, 12. la. 

Ditto, ditto, for 1883. ^ E. W. D. MANSON and PROCTER 
T. FULMAN, Eeqrs., Barriaters-at-Law. Flam Copy and Two 
Ihdezei^ or Adheeive Copy for inaertion in Text-Books (without 
Index). Annual Subscription, payable in advance. Net^ 21«« 

\* The numben aie ivned regulariy every month. Each 
number contains a concise analysis of every case reported in the 
Law Seportt, Law Journal, Weady Reporter, Law Ttmes, and the 
IrUh Law Beporti, up to and including the cases contained in the 
parts for the eunent month, with references to Text-books, Statutes, 
and the Law Reports Consolidated Digest, and an ▲lphabihoal 
urnxz of the subjects contained is each vumbkii. 

Odgers.— Ficie ''Libel and Slander." 

Pollock.— Fufc " Partnership." 

Roscoe.—FMie'' Criminal Law" and " Niai Prius.'' 
DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence.— Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Ad dend a^ containing aU the Reported 
Cases to the end of 1876. By SHERLOCK HARE, Bairister^tt- 
Law. Po6t8vo. 1877. 12i. 

■* The book ii a mefU oontribntloii to our text>bookB on pmctfce.**— AolMtory Jomtiak 

Sichel and Chance's Discovery.— The Law relating to 
Interrogatories, Production, Inspection of Documents, and Dis- 
covery, as well in the Superior as in the Inferior Courts, together 
with an Appendix of the Acts, Forms and Orders. By WALl^R S. 
SICHEL, M.A., and WILLIAM CHANCE, M.A., Esqrs., Bar- 
risters-at-Law. Demy 8vo. 1888. 12«, 

" The work will, we think, be very useful in practice, and may be confidently 
recommended for use in Judges' cbamben."— Zaw Timet, Ajpril 28, 1888. 

" It will be of much use to practitioners to be able to find, as we do in the work 
before us, an intelligent account of the whole set of decisions."— &>{ieiror«' JoumaL 
linil28 1888. 

Seton.— Fkle "Equity." 
%* AU itwndard Law Worh are heptin Stock, in law ea^ and other Undingt» 
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DIVORCE,— Bro^wne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes:— With the Statates, Bules. Fees 
and Fonni relating thereto. Fourth Edition. By GEOBGE 
BBOWNE, Esq., Banister-at-Law. Demy Svo, 1880. 1^ is. 

" The book Is a dear, practical, and, so far as we have been able to test it, accurate 

exposition of divorce law and procedure. "—£to2i^tort' JonrniOl, 
Haynes.— Ft(2e "Leading Gases." 

OOMICIL.— Dicey on the Law of Domicil as a branch 
of the Law of England, stated in the form of 
Rules.— By A. V. DICEY, B.G.L., Banister-at-Law. Author 
of ** Bules for the Selection of Parties to an Action." Demy 8vo. 
1879. 18f. 

*' The practitioner will find the book a tboroaghly exact and tmstworUiy sammary 

of the preaent state of the lav."— 2%e Speeiatar. 

EASEMENTS.— Goddard's Treatise on the Law of 

Easements.— By JOHN LETBOUBN GODDABD, Esq., 

Barrister-at-Law. Seoond Edition. Demy Svo. 1877. 16«. 

*' The book is invaluable : where the cases are silent the author has taken pains to 

ascertain what the law would be if brought into question."— low Journal. 

"Nowhere has the subject been treated so exhaustively, and, we may add, so scientifi- 
cally, as bj Mr. Ooddard. We recommend it to the most careful study of the law student, 
as well as to the library of the practitioner.'*— Haw Tknei. 

ECCLESIASTICAL LAW.— Dodd's Burial and other 
Church Fees and the Burial Act, 1880 :— With 
Notea By J. T. DODD, M.A., Barrister-at-Law. Boyal 12mo. 
1881. U 

Phillimore's (Sir R.) Ecclesiastical Law. — The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Dedsions to end of 1875. By Sib 
ROBERT PHILLIMORE, D.O.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1873-76. Bl 7«. 6d. 

*«* The Supplement may be had separately, price is, 6d,, sewed. 
ELECTIONS — Browne (G. Lathom.)—7Mfe" Registration." 
FitzGerald.— 7id« ''Ballot." 

Rogers on Elections, Registration, and Election 
Agency. — Thirteenth Edition, including Pbtitions and Muni- 
cipal Elections and Registration. With an Appendix of Statutes 
and Fonns. By JOHK CORRIE CARTER, of the Inner Temple, 
Esq., Banister-at-Law. Royal 12ma 1880. 11. 12«. 

"Petition has been added, setting forth the procedure and the decisions on that 
subject; and the statutes passed since the last edition are explained down to the 
Parliamentary Elections and Corrupt Practices Act (1880)."— TTto Timei. 

'* We have no hesitation in commending the book to our readers as a useful and 
adequate treatLse upon election lavr/'—JMieUon* JoumaL 

" A book of long standing and for information on the common law of elections, of 
which it contains a mine of extracts fi-om and references to the older authorities, 
will always be resorted to."— Zaw Journal 

ELECTIRC LIGHTING.-Cunynghame's Treatise on the 
Law of Electric Lighting, with the Acta of Par- 
liament, and Rules and Orders of the Board of Trade, a Model 
Provisional Order, and a set of Forms, to which is added a Descrip- 
tion of the Principal Apparatus used in Electric Lighting, with 
Illustrations. By HENRY CUNYNGHAME, Barrister-at-Law. 
Royal 8vo. 1883. 12«. 6c?. 

EMPLOYERS' LIABILITY ACT,— Macdonell.-Ftdtf" Master and 
Servant." 
Smith.— Fiefe "Negligence." 
ENGLAND, LAWS OF,— BoT^ryeP.- F«« " Constitutional Law." 
Broom and Hadley.— Fide "Commentaries." 
Chitty's Equity Index.— Fiefe" Digests." 
*^* AH standard Law W<n'k9 are kept in Stack, in Um calf and other hindmgt. 
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EQUITY, Mnd Vide CHANCERY. 

Seton*8 Forms of Decrees. Judgments, and 

Orders in the High Court of Justice and Courts 

of Appeal, hftTing ccpedal referenoe to the Chanoery Divkioii, 

with FnctlcAl Noteik Fouth Editkm. By S. H. LEACH, Esq., 

Senior Begbtnr of the Chuoery Division ; F. G. A. WILLIAMS, 

of the Inner Temple, Eeq. ; end the late H. W. MAT, Esq. ; rac- 

oeeded by JAMES EASTWICK, of Lincoln's Inn, Esq., Barristers- 

ftt-Lftw. 2 Tols. in 8 puis. Boyal 8to. 1877—79. U. 10m. 

*«* VoL n.. Parts 1 and 2, separately, price each 12. lOt. 

**Tb» Editors of this new edition of BetondeseiTe much praiBe for what Is almost if 

not absolutely, an innovation in law txmks. In treating of any division of their subject 

they have put prominently forward the result of the latest decisiona, settling the law 

ao far as it ii ascertained, thus avoiding much usriess refwence to older cases. . . 

There can be no doubt tluit in a book m practice like Beton, it Is much more important 

to be able to see at onoe what the law is than to know how it has become what it ii ; 

and the Editors have evidently t^cen great pains to cany out this principle in pne- 

senting the law on each division of their labours to their readers."— TA« Tkne$. 

« Of all the editions of 'Seton' this is the best. . . . We can hardly speak too 
hli^ily of the industry snd intolUgonoe which have been bestowed on the preparation 
of the notes." — SolieUorf JoumaL 

** Now the book is before us complete ; and we advisedly say complete, because it 
has scarcely ever been our fortune to see a more complete law book than this. Bzton- 
sive in sphere, and exhaustive in treatise, comprehensive in matter, yet apposite in 
details, it presents all the features of an excellent work . . . The index, extend- 
ing over 978 pasros. Is a model of comprehensiveness and accuracy." — LeatB JoumaL 

Smithes Manual of £quity Jurisprudence.— 
A Manual of Eqmty Jurispradenoe for Practitioners and Students, 
founded on the Works of Story, Spence, and other writers, and on 
more than a thoosand snhseqnent cases, comprising the Fundamental 
Principles and the pointe of Equity usually occurring in General 
Practice. By JOSIAH W. SMITH, B.O.L., Q.O. Thirteenth 
Edition. 12mo. 1880. 12i. 6<2. 

**Thsreis no disguising the truth ; the propermode to use this book is to lesm iti pages 
by bssn*-— law Mageudm eatd Btview. 

** It win be found as useful to the praotitioner as to the stadent.*— Solicitort' Journal, 

Smith's Practical Exposition of the Principles 
of Equity, illustfated by the Leading Decisions thereon. For 
the use of Studento and Practitioners. By H. ARTHUR SMITH, 
M.A., LL.R, of the Middle Temple, Esq., Barrister-at-Law. Demy 
8yo. 1882. 20a, 

" The book seems to us to be one of groat value to students."— Sio/fcttort' Journal, 
December 10, 1882. 

" In a moderately-sised volume, such as no lawyer who has his own advantage in 
view could object to ' read, mark, learn, and inwardly digest,' Mr. Smith sets forth 
succinctly and in due order all the fundamental principles administered by Courts of 
Equity, showing how they have by recent enactment been engrafted on the Common 
Law, and carefully abstaining from overlaying his subject-matter with multifarious 
details of practice which might tend to comuse and mystify. . . . We must again 
stete our opinion that this is a most remarkable book, containing in a reasonable 
space more information, and that better arranged and conveyed, than almost any 
other law book of recent times which has come under our notice."— ^Satitrdajf Beviett. 
July 8, 1882. 

EXAMINATION GUIDES.— Bedford's Guide to the Pre- 
liminary Examination for Solicitors.— Fourth 
Edition. 12mo. 1874. Net^Za. 

Bedford's Diaest of the Preliminary Examina- 
tion Questions in Latin Grammar, Arith- 
metic, French Grammar, History and Geo- 
graphy, with the Answers. Second Edition. DemySvo. 1882. 18«« 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Asl, 8s. 

Bedford's Student's Guide to Smith on Con- 
tracts. JDeiny 8yo. 1879. 8jl 6(i. 
%* AUiktfidourdLwWirrUQinhBptinSMhi^ 
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EXAMINATION QUIDES.- 

Bedford's Final Examination Guide to Bank- 
ruptcy.— FouriJi Edition. (In preparatum,) 

Bedford's Student's Guide to the Eighth Edition 
of Stephen's New Commentaries on the Laws 
of England.— Second Edition. DemySva 1881. 12«. 

" Here is a book which will he of the greatest aorvloe to atudenta. It reduces the 
' Commentaries ' to the form of question and answer ... We must also give 
the author credit, not only for his selection of questions, bnt for his answers thereto. 
These are models of fulness and conciseness, and lucky will be the candidate who can 
hand in a paper of answers bearing a dose resemblance to those in the work before 
08."— Xov Journal, 

Bedford's Final Examination Digest : containing » 
Digest of the Final Examination Questions in matters of Law and 
Prooednre determined by the Chancery, Qneen*s Bench, Comn on 
Pleas, and Exchequer Divisions of the High Oonrt of Justice, and 
on the Law of Real and Personal Property and the Practice of 
Conveyancing, with the Answers. 8vo. 1879. 16« 

" Will furnish students with a large armoury of weapons with which to meet tlie 
attacks of the examiners of tiie Incorporated Law Society. "^Zaw Timtt, 

Shearwood's Law Student's Annual.— Containing 
the Questions with Answers to the Solicitor's and Bar Examinations 
(Michaelmas Term, 1881, to Trinity Term, 1882, incluf^ive), with 
Kemarks and Comments. A list of Books suggested for Student)*, 
the Kules for the Solicitors' and Bar Examinations, 1883, and the 
Scholarships, etc., at the different Inns of Court, Cases and Statutes, 
Extracts from Law Students' Debating Societies, and a subject for 
Prize Essays. Edited by JOSEPH A. SHEARWOOD, Esq., Bar- 
rister-at Law, Author of *'A Concise Abridgment of Real Property," 
and of '* Personal Property," etc. Demy 8vo. 1882. 5«. 

''This Is a book of a thorough character. . . . Much care and labour have 
evidently been expended on the book, whidx will be found of great advantage to 
students."— £aio/ouma2, December 9, 1882. 

" We know of no other manual which contains the same quantity of Information 
in such a concise {ortn."—8olirit<»'»' Journal^ January 20, 1883. 

**Tho remarks on the examinations are very Interesting, and there are some 
valuatile hints as to what books the candidate for honours and a pass respectively 
should use."— OJbaon'i Law Notes, January, 1883. 

Sheapwood's Student's Guide to the Bar, the 
Solicitor's Intermediate and Final and the 
Universities Law Examinations.— 17ith Suggestions 
as to the books usually read, and the passages therein to which 
attention should be paid. By JOSEPH A. SHEABWOOD, B.A., 
Esq., Bamster-at-law. 8vo. 1879. 6b, fUL 

** Any student of averaiire intelligence who conscientiously follows the path and obeys the 
instructions given him by the author, need not fear to uresent himself as a csndidate 
for any of the examinations to «Uch this book is intended as a guide.'*— JLow JovmaL 

EXECUTORS.— Macaskie's Treatise on the La^^ of 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Dece ased Persons. With an Am)endix 
of Statutes and Forms. By STUART CUNNINGHAM MA- 
CASKIE, of Gray's Inn, Esq., Baxrister-at-Law. 8vo. 1881. 10m, fkU 

" An able summary of tlie law of administration, now forming one of the subjects 
set for the general examination for call to the bar." 

" Students may read the book with advantage as an introduction to 'Williams.' and 
by practitioners not possessing the larger work it will undoubtedly be found 
useful."— Zaw JoumaL 

*«* AU itundard Law W9rhM are iept in Stocky in law calf and other lindingi. 
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illiams' Lai^ of Executors and Adminis- 
tratora.— By the Bt Hon. Sir SDWABD VATJGHAN 
WTTiTJAMS, iMe 0116 of the Judges of Her Majerty's Gout of 
OoBUBon FleM. Si^tfa Bditioii. By WALTEB VAUGHAN 
WnJJAMfl and BOLAIO) VAUGHAN WILUAMS, JSaqn., 
BtnyUn^A-lMw. 2 toIh Boyal 8to. 1879. 9L 16*. 

** A IimUm wUch occopiee an onidina poaition and irhkh la recognlaed Iqr ti>« 

Bancb and the janietdon aa having paramount anthorttj in the domain of law -with 

whidkitdeala. — £aw/oMniaiL ^'^ ^ 

EXTRADITION.— Kirchner'sL'Extradition.—BecueUKenfer. 
meot in Ezteniio tons lea Tndt^ condiu jusqu'ttu ler Janvier, 
1883, entre lea Nations civilis^es, et donnant la solution pir^dse des 
difficult^ qui peavent sorgir dans lenr application. Avee nne Pre- 
face de McGEOBGES LACH AUA Avocat k la Cour d'Appel de 
Paris. PnbU^ sons les aospioes de M. G. K HOWARD YINOENT, 
Directenr des Affaires Criminelles de la Polioe M^tropolitaine de 
Londres ; Hembre de la Facolt^ de Droit et de la Soddt^ G^n^rale 
des Prisons de Paris. Par F. J. KIBGHNEB^ Attach^ k la Direc- 
tion des Affaires Criminelles. In 1 yoL (1150 pp.) BoyalSvo. 2L2m. 

FACTORY ACTS.— Notcutt's La^w relating to Factories 
and Workshops. Second Edition. 12mo. 1879. 9s. 

FARM, LAW OF.— Addison ; Cooke.— FKle *' Agricnltnnd Law." 
Dixon's Law of the Farm.— A Digest of Cases connected 
with the Law of the Farm, and indnding the Agricnltnral Customs of 
England and Wal es. F ourth Edition. (Indnding the "Grocmd Game 
Act» 1880.") By HENBT PEBKINS, Esq., Barrister-at-Law and 
Midland Circuit Demy 8to. 1879. 12. 6f. 

" It It impotsible not to bo ttniclr vith the oxtraordiBaryreMarch tluttmust have been 

vaad In the compilation^ audi a book aa thia."— Xaw JomrnaL 

FINAL EXAMINATION DIGEST.-Bedford.— FmZc << Examination 
Gnides." 

FOREIGN JUDGMENTS.— Piggott's Foreign Judgments 
their effect in the Hnglish Courts. Part I. The 
English Doctrine, Defences, Judgments in 
Hem. Status.— By F. T. PI660TT, M.A., LL.M., of the 
Middle Temple, Esq., Barrister-at-Law. Boyal 8yo. 1879. 15«. 
Part II.— The Effect of an English Judgment 
Abroad. Service on Absent Defendants. Boyal 
8to. 1881. 16$. 

FORMS.— Archibald.— Fu20 "Judges' Chambezs Practice." 
Bullen and Leake.— Fteie "Pleading," 
Chitty's Forms of Practical Proceedings in 
the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Jus- 
tice: with Notes containing the Statutes, Bales an d Pra ctice 
relat ing t hereto. Eleventh Edition. By THOS. WILLES 
CHITTY, I^., Barrister-at-Law. Demy 8yo. 1879. U. 18s. 

Danieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chancery Division of the High Conrt and of the 
Courts of Appeal Being the Third Edition of *< Darnell's Chancery 
Forms." By WILLIAM HENEY UPJOHN, Esq., of Gray's 
Inn, Ac., Ac Demy 8vo. 1879. 22. 2s. 

*']fr Unjobii has reitored ths volame of Chancery Fonns to the place it held before 

the reeent chsages, as s trastworihy and oomplete ooUection of pi«eede&te.**<— tSMtcftors* 

fytmuUm 
*<It win be ss QsefUs woricto praotltioDeri at Westminster as it irffl be to those ia 

T'faifloiB s Tnn,** Lcut Tknu. 

V MMUfndairdl^jAoWcTUimTet^wBUK^w 
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FRENCH COMMERCIAL LAW.-Goi rand.- Fide '^OommereblLaw." 

HIQHWAYS.-Baker's Law of Highways in England 

and Wales, Indoding Bridges and LooomotiTea. Comprising 

a snocinot oode of the several proTlsiona nnder each head, the 

statutes at length in an Appendix ; with Notes of Oases, Forms, 

and copious Index. By THOMAS BAKBEt, of the Inner Temple, 

Esq., Barrister-at-Law. Boyal 12mo. 188a 15i. 

"This is alfltinctly a weU-pIannad bo<Mc, and cannot fail to be aseful. not only to 

lawyers, but to those who may be locally enj^ajied in the management of highways."— 

LoM JowrnaL 

** The general plan of Hr. Baker's book is good. He groups togethor condensed 
statements of the effect of the provisions of the different Highway A.cts relating to 
the same matter, giving in aU cases references to the sections, which are printed in 
full in the appendix. To each condensed section, or group of sections, he appends a 
note, stating conds^ the effect of the deGisions."~-S0Ueftar/ Journal, 

Ctiambera' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Oases; t^ether with the Lighting Act, 1883. By GEO. 
F. CHAMBERS, Esq., Barrister-at-Law. 1878. 12«. 

INJUNCTIONS.— Seton.—F^ ''Equity.** 

INLAND REVENUE CASES.— Highmore's Summary Pro- 
ceedings in Inland Revenue Cases in England 
and Wales. By NATHANIEL JOSEPH HIGHMORE, of 
the Middle Temple, Esq., Barrister-at-Law, and of the Inland 
Berenue Department Royal 12mo. 1882. 6«. 

** A complete treatise on procedure applied to cases under the Revenue Act, and as 
a book of practice it is the best we haye seen."— rA« Justice qf the F&aee, Jan. 28, 1882. 

INSURANCE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MAOLAOHLAN, Esq., 
Bairister^t-Law. 2 yoIb. Boyal 8yo. 1877. S2. 

** As a text book, ' Amoold ' Is now all the praotitloner can want, and we oongratolata 

the editor upon the skUl with which he has incorporated the new deddons."— Xmv Tmet, 

Lowndes on the Law of Marine Insurance.— A 

Practical Treatise. By RICHARD LOWNDES. Author of "The 

Law of General AYerage,'' &c. Second Edition. {In preparation.) 

** It is rarely, indeed, that we have been able to express such unqualified approval 

of a new legal ^work."— Solicitor^ Journal. 

INTERNATIONAL LAW*— Amos' Lectures on Inter- 
national Law^.— >Bj SHELDON AMOS, M.A., FtofesMr 
of Jurisprudence (including International Law) to the Inns of 
Court, &c. Boyal 8vo. 1874. 10«. (UU 

Dicey.— Fids "DomicU." 

Kent's International La^w. — Kent's Commentary on 

International Law. Edited by J. T. ABDY, LL.D., Jnd^ of 

County Courts. Second Edition. Beyised and brought down to 

the present time. Crown 8yo. 1878. 10s. 6(2. 

" Altogether Dr. Abdy has performed his task in a manner worthy of his repntaUon. 

His book will be useful not only to Lawyers and Law Students, for whom it was primarily 

itttended, out also for laymen.*— £olidtort'/(McnMU. 

Levi's International Commercial Law.^Bemg the 
Principles of Mercantile Law of the followixig and other Conntries 
— yia. : Engluid, Ireland, Scotland, British India, British Colonies, 
Austria, Be^um, Brazil, Buenos Ayres, Denmark, France, Grennany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Portugal, Ptnssia, 
Russia, Spain, Sweden, S^tserland, United States, and Wilrteinbeig. 
By LEONE LEVI, Eaq., F.aA., P.aS., Baxrister-at-Law, fto. 
Second Edition. 2 yols. Boyal 8yo. 1868. 11 Ifis. 

\* Mikmdardltm Winlsi wthq^ in Shck^inlawcdff midotherlnndinge. 
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INTERNATIONAL lAYi.-OnUin^ud. 

Vattel's Law of Nations.— Bj JOSEPH cmTTT, Shi. 
BoyalSTO. 1884. 11 U. 

W^heaton's Elements of International La^w^; 

Beocmd Encliih Edition. Edited with Notes and Appendix of 

Stetotee and Tireatiei, bringing the woik down to the preaent time. 

BjA. a BOTD, Em)., LL.B., J.P., Banister-at-Law. Anthor off 

" The Merchant Khipping Jjawa." DemT Sto. 1880. 1/. lOf. 

**llr. B074I, tiM Imtett editor, nas added many iweftil notea; he kaa inierted in the 

ApModix puUlo docomeiiU of pomiuient vatae, and there la the woepect that, ae edited 

bf Mr. Boyd, Mr. Wheatoo'a volame wlD enter on a new leaae of life.*'— T)kc Tbma, 

** Both the pjaa and ezecntiori of the work before oa deeet vee eommendatioa. . . 
The text of wheaton ia prcaented witboot alteration, and Mr. Dana'a Btunberiof of tbe 
aeetiona ia preaerred. . . . The Index, which ooold not haTe been eompiled withoot 
naeh theoght aad labonr, makea the book handy tar reference." — law JomtuU, 
^'Stodcnta wfae require a knowledge of Wheaton'a text wlU find Mr. Bojd'e vohune 



INTERROQATORIES.-Sichel and Chance.— rule ''Diaooreiy." 

JOINT OWNERSHIP.-Foster.— Fu2e <• Seal Estate.* 

JOINT STOCKS.— Palmer.— Fide "ConTejandng" and *< Company 
Law.** 
Thring's (Sir H.) Joint Stock Companies' La^w.— 
The Law and Praotice of Joint Stoclc and other Companies, indnding 
the Companies Acts, 1862 to 1880, with Notes, Orders, and Bnles in 
Cliancery, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Administer- 
ing, and Winding-np a Company ; also the Parti*di«lup Law Amend- 
ment Act, The Life Assurance Compani es A cts, and other Acts 
relating to Companies. By Sib HENBY THRING, KC.B., The 
Parliamentary CoonaeL Fonrth Edition. By G. A. B. FITZ- 
GEEALD,Esq.,M.A.,Barrister«t-Law. DemySvo. 1880. U 6s. 
" Thia, aa the work of the origizial drangbtnman of th^ Oompaiitea* Act of 1861, and 
well-knoiin Partiamentary ooonaal. Sir Henry Thring, ii naturally th^ higheat anthwity 
on the anbject"— 2%« TtmtM. 

** One of its moet raluable f eaturea ia its collection of precedents of Memoranda and 
Artidea of Aaaodation, which baa, in thia EditJim, been laigely increaaad and im- 
proved."— -Zat0 Journal. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical Instmctions for tb» Formation and Management of Joint 
Stock Companies. Seventh Edition. 12mo. 1881. Net, 2s, 6d. 

JUDGES' CHAMBERS PRACTICE.— Archibald's Forms of 

Summonses and Orders, with Notes for nse at Jndges' 

Chambers and in the District Begistriea. By W. F. A. ABCHI- 

BALD, ia.jL, Banister-at-Law. Boyal 12mo. 1879. 

'* The work ia done muet thoroughly and yet oondaely. The practitianer will find 

plain directions how to inroceed in ul the matters connected with a common law 

action, inteai;>leader, attachment of debts, mandcumu, injunction— indeed, the whole 

jurisdiction of the common law dlTisions, in the district registriea, and at Judges 

daambers." — Law Timet. 

"A clear and well-digeated rode meeum, which will no doubt be widely used by the 
profeasion."— law Mtufmu, 

JUDGMENTS.— Piggott.—Ftc2e "Foreign Judgments." 

Walker's Practice on Signing Judgment in 

the High Court of Justice. With Forms. By H. H. 

W ALKES, Esq., of the Judgment Department^ Exchequer Diyision, 

Crown 8yo. 1879. 4s, 6d, 

"The book usdonbtedly meets a want, and fomidies InlbniiatioB avsflsble for atanoil 

efsrybrsncli of praetiee." 

'* we think that aoUdton and their deiiES will find it extremely useful.''— low JmnmaL 

%* Att tiUxndafrd Lcm W<nlc$ Q/nlotftw a^ 
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JUDICATURE ACT8.-Archibald.— 7ui6 *' Common Law.*' 

Wilson's Supreme Court of Judicature Acts 

Appellate Jurisdiction Act, 1876, Rules of 

Court and Forms. With other Acts, Orden, Bales and 

Beffnlations xeUting to the Snpreme Court. With PrMtical Noted. 

Thud Edition. By M. D. CHALMERS, of the Inner Temple. 

AMiated hy HERBERT LUSH-WILSON, of the Inner Temple, 

B«rristen-at-L»w. Royal 12mo. 1882. (pp, 850.) 25f. 

OPINIONS OF THE PRESS ON THE THIRD EDITION. 

" This edition maintains tiie position of its predecessora."— Xaif Journal, July 22, 1882. 

"Numeruus as have been tne publications dealing with the practice under the 

Judicatore Acts, this rolume has retained its hold and: Is the popular practice."— Zaw 

TimeM, August 5, 1882. 

" We hare missed no case for which wo have looked, and have found the effect of 
the decisions stated with accuracy and terBoneas. . . . The index seems to have 
been entirely remodelled, and is very convenient and well timngcd.**—SolieiUfr»' 
Journal, August 5, 188S. 

'* This weU known book, which has been from the first a general fayourito in the 
profession, comes out afresh in this its tiilrd edition, under excellent auspices. Mr. 
Chalmers, whose valuable work on Bills of Exchange has been noticed bvus in these 
pages, and Hr. Lush-Wilson, to whose pen we have ourselves been indebted for 
contributions, have devoted uiemselves with seal to the task set before tiiem. The 
result cannot but enhance the already widely acknowledged value of Wilscm's 
'Judicature Acts.' The Table of Gases runs, we observe, to over fifty pages, and yet, 
although necessary additions have been made in several imp(nrtant puticulars, 
the book has skilfully been kept within a most moderate compass, so that Wilson's 
* Judicature Acts 'remains what it always was, one of the movt nandy as well as 
one of the best appreciated editions of the Acts."— Xaw Magtuine, August, 1882. 

JURISPRUDENCE— Phillimore's (J. G.) Jurisprudence.— 
An Inaugural Lecture on Jurisprudence, and a Lecture on Canon 
Law, delivered at the Hall of the Inner Temple, HiLiry Term, 1851. 
By J. a. FHILLIMORE, Esq., Q.C. 8to. 1851. Sewed. Si. (W . 

JUSTINIAN, INSTITUTES OF -Mears.— Ficfe "Roman Law." 

Ruegg's Student's " Auxilium" to the Institutes 

of Justinian. — ^Being a complete synopsis thereof in the form 

of Question and Answer. By ALFRED HENRY RUEGG, of the 

Middle Temple, Baixister-at-Law. Post 8to. 1879. 5«. 

'* The student will be greatly assisted in clearing and arranging his knowledge by a 

work of this Und."— Xaw Jommal. 

JUSTICE OF THE PEACE.— Burn's Justice of the Peace 
and Parish Officer.— Edited under the Superintendence 
of JOHN BLOSSETT MAULE, Esq., Q.G. The Thirtieth Edition. 
Five large vols. Sto. 1869. 1L 7«. 

Stone's Practice for Justices of the Peace, Justices 
Clerks and Solidtors at Petty and Special Sessions, in Summary 
matters, and Indictable Offences, with a list of Summaiy Convic- 
tions, and matters not CriminaL With Forms. Ninth Edition. By 
WALTER HENRY MACNAMARA, Esq., Barrister-at-Law. 
Editor of *'Paley's Summaiy Convictions," "Steer's Parish Law," 
&C. DemvSvo. 1882. 25«. 

" A very creditable effort has been made to condense and abridge, which has been 

successful whilst the completeness of the work has not been impcdred."— /.otf Timet, 

Wigram's Justices' Note Book. — Coutaining a short 
account of the Jurisdiction and Duties of Justices, and an Epitome 
of Criminal Law. By W. KNOX WIGRAM, Esq., Barrister-at- 
Law, J.P. Middlesex and Westminster. Third Edition. Corrected 
and revised to December, 1882. With a copious Index. Royal 
12mo. 1888. 12f.6(2. 

** We have found in it all the information which a Justice can require as to recent 
legislation."~7ft< Timu, 

** This is altogether a capital book. Mr. Wigram is a good lawyer and a good 
justiceir lawyer.^— ikiw Jownal, 

*' We can uioroughly recommend the volume to niagistrateB.''^laif Timet, 
\* AU tkmdard Law Worki are kepi tn Stock, in tow caifandotker Hndinff9, 
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LAND ACT.— 5ee ''Settled EBtates."— Middle ton. 

LAND TAX.-~Bourdin*8 Land Tax.— An Exposition of the 
Lukd Tax ; its AMeasment and Collectloii, with « statement of the 
rifl^ti conferred by the Redemption Acts. By MARK A. BOTJR- 
DIN (late Registrar of Land Tax). Second Edition. 1870. U. 

LANDLORD AND TENANT.— \A/^oodfair8 Law of Landlord 
and Tenant.— With a full Collection ot Precedents and 
Forma of Procedure. Containing also an Abstract of Leadmg Pro- 
positions, and Tables of certain Customs of the Country. Twelfth 
Edition. In which the Precedents of Leases have been revised and 
enla^rged, with the assistance of L. O. G. Bobbins, Esq. By J. M. 
LELT, Esq., Barrister-at-Iiaw, Editor of *' Chitty's Statutes/' &c., 
&c. Royal 8vo. 1881. 12.18«. 

** The editor has expended elaborate indnatry and iTtteinatle ability in making the 
work aa perfect as poeawle."— <6Mi0ftor«' Jcumal 

LANDS CLAUSES ACTS.~Jep8on's Lands Clauses Con- 
solidation Acts; with Decisions, Forms, & Table of Costs. By 
ARTHUR JEPSON,Esq., Barrister-at-Law. Demy 8yo. 1880. IBs. 

** The work condudee with a number of forma and a remarkably good index."— 
Law nma. 

" Aa far aa we have been aUe to discover, all the dedaiona have been stated, and 
the eflfect of them correctly given." — Law JourtuU. 

** We have not observed any omisslona of cases of importance, and the tmrport 
of the decisions we have examined is fairly well stated. The costs under the Acts 
are given, and the book contains a large number of forms, which will be found 
useful**— Solieilor/ Journal, 

LAW LIST.— La^w^ List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Drsitsmen, Conyeyancers, Solicitors, Notaries, &c., in England 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts ; Metropolitan and Stipendiary 
Magistrates, Law and Public Officers in England and the Colonies, 
Foreign Lawyers with their English Agents, Sheriffs, Under-Sheriffs, 
and their Deputies, Clerks of the Peace, Town Clerks, Coroners, &c., 
&c., and Commissioners for taking Oaths, Conyeyancers Practising 
in Ihigland under Certificates obtained in Scotland. So far as 
relates to Spedal Pleaders, Draftsmen, Conyeyancers, Solic itors, 
Proctors and Notaries. Compiled by WILLIAM HENRY 
COUSINS^ of tiie Inland Reyenue Office, Somerset House, 
RegiEitrar of Stamped Certificates, and of Joint Stock Companies, 
and Published by the Authority of the Commissioners of Inland 
Reyenue. 1888. (Net Cash, 98.) 10s. 6(2. 

LAW REPORTS,— >A yery large Stock of second-hand and new Reports. 
Prices on application. 

LAW STUDENT'S ANNUAL. -Shearwood.—Fid<; <* Examination 
Guides." 

LAWYER'S COMPANION.— Fide "Diary." 

LEADING CASES.— Haynes' Student's Leading Cases. 
Befaig some of the Principal Decisions of the Courts in Constitutional 
Law, Common Law, Conyeyancing and Equity, Probate, Diyorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN F. HAYNES, LL.D. Demy 8yo. 1878. Ifit. 

'* Will prove of great utility, not only to Stadents, but PnctitioiierB. The Notes sro 
dear, pointed and conciM."— £aw linwi, 

*' we think that this book will supply a want . .... the book is singnlarly well 
arrsnged for reference."— Zow JimmoL 

AU tUmdard Law Works are hq>tin8iock,iHkvw calf and <4her Mndmgg^ 
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LEAD J NO CASE&-Cbii<<»««i. 

Smrleys L<eading Cases. — A Selection of Leading Gases 

in the Common Law, with Notes. By W. SHIRLEY SHIBLET, 

MjL, B.O.L., Esq., Banister-at-Law. Second Edition. Demy 8vo. 

1888. 151. 

"The book ia deiervixig of high praiBe, and we commend it in all oonftdenoe. 
GibtOHi Law N9U». ApriL 1883. 

" The selection ia very large, though all are distinotly 'leading oases,* and the notes 
are by no means the least meritorious part of the work"— Law /oitmaZ. 

" Mr. Shirley wittes well and clearly, and evidently understanda what he ia writing 
ttbCHit.** JuiMt Tlanoi. 

LEGACY DUTIES.- Fu20 ** Taxes on Sacoession." 
LEXICON^Fuie " Dictionary.'* 

LIBEL AND SLANDER.-Odaers on Libel and Slander.— 
A Digest of tiie Law of Libel and Slander, with the Evidence, Pro- 
cedure and Practice, both in Civil and Criminal Cases, with 
Precedents of Pleadhtigs. With Appendix of Statutes inclnding 
the Newspaper Libel and Begistration Act, 1881. By W. BLAKB 
OIXxERS, M.A, LL.D., Barrister-at-Law. Demj8yo. 1881. 24«. 
<* We have rarely examined a work which shows so much industry. 
. . So good is the book, which in its topical arrangement is vastly 
superior to tho general run of law books, that criticism of it is a compli- 

ment rather than tiie reverse." — Law Journal. 

"Hie excuse, if one be needed, for another book on Libel and Slander, and that an 
KngUsh one, may be found in the excellence of the author's work. A clear head and 
a skilled hand are to be seen throus^out."— Attract /rom Pr^aee to Ameriean rttpritU. 

LIBRARIES AND MUSEUMS.— Chambers' Digest of the 
Law relating to Public Libraries and 
Museums and Literary and Scientific Insti- 
tutions generally. Second Edition. By G. F. CHAM- 
BERS, Barrister-at-Law. Imperial 8yo. 1879. St. 6(2, 

LICENSING.— Hindle's Treatise on the Legal Status of 
Licensed Victuallers and other License- 
Holders, as affected by recent Legislation 
and Decisions ; oontaining a full Beport of the Proceedings 
and Judgment in the recent Darwen Licensing Appeals, with NotM. 
Second Edition. By FREDK. G. HINDLE, Esq., SoUdtor. 
Demy Sto. 1883. Net, 2$, 6d. 

Lely and Foulkes' Licensing Acts, 1828. 1869, 
1872, and 1874; containing the Law of the Sale of Liqnon 
by Retail and the Management of Licensed Houses ; with Notes to 
the Acts, a Summary of the Law, and an Appendix of Forms. 
Second Edition. By J. M. LELY and W. D. I. FOULKES, 
Esqrs., Banisters-at-Law. Boyal 12mo. 1874. 8t. 

LIQUIDATION BY ARRANQEMENT.— Salaman's Practical 
. Treatise on Liquidation by Arrangement and 
Composition with Creditors, under the Bank- 
ruptcy Act, 1 869 : comprising the Practice of the Office for 
Begistration of Arrangement Proceedings; the Practice as to 
Receivers, Lijunctions, Meetings of Creditors, &c. ; all the Autho- 
rised and Original Forms, Bills of Costs under Liquidation and 
Composition ; Notes of Cases ; the Sections of the Bankruptcy &iid 
Debtors' Acts ; and the Bules applicable to Liquidation and Com- 
position ; the Rules of 1871. With Index. By JOlSEPH SEYMOUR 
SALAMAN, Solicitor. Crown 8yo. Re-issue. 10«. 

LUNACY.— Elmer's Practice in Lunacy.— Seventh Edition. 
By JOSEPH ELMER, of the Office of the Masters in Lunacy. 

{In prqHiration,) 

\* AU tIandMrd Law Wovii ar$ kept in Stode, in law ea^f and other Im 
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MAGISTERIAL LAW«— Burn.— Fttie « Justice of the Peftoe." 

Shirley's Elemantary Treatise on Maqisterial 
La^w, and on the Practice of Magistrates* 
Courts.— By W. SHIBLET SHIBLEY, M. A, B.G.L., Esq., 
BMTkter-ttt-Jjaw. Boyal 12mo. 1881. 6«. M. 

Wigram.— Ftcfo "Justice of the Peace." 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Juriadictioii, Prooes8,I^»ctlce, and Mode of Plead- 
ing in Ordinary Actions in the Moor's Coort^ London (conunonly called 
the "Lord Mayor's Court"). 7oanded on Brandon. By GEOBGE 
GANDT, Esq., Bairister-at-Law. Demy 8yo. 1879. lis. 

MARRIED WOMEN'S PROPERTY. — Smith's Married 

Women's Property Act, 1882, with an Introduction 

and Critical and Explanatory Notes, together with the M arrie d 

Women's Property AcU, 1870 and 1874, &c. By H. ARTHUR 

SMITH, Barrister-at-Law. Royal 12mo. 1882. 5«. 

" There ax« aoma excellent critical and explanatory notes, together with a good 

index, and reference to oomething like two hundred decided cases."— Xair Tme$, 

" A carvful and oaefol little treatibBe.' —SottcUor't JoiimoJ, December 9, 1882. 

MASTER AND SERVANT Macdonell's Law of Master 

and Servant. Part I, Common Law. Part II, Statute Law. 
By JOHN MACDONELL, MA., Esq., Barrister-at-Law. Demy 

8va 1888. 1^ 5». 

« Though written as a text-book for lawyers it contain little that is not full of 
interest to laymen. The subject is a relation affecting nearly every member of modem 
society . . . Looking atit in its actual character as a law book, we observe in it 
many admirable features/'—l^tfWwtt, January 20, 1883. ^ ^^^ , . . ^ 
** A really oxhaustlTe account of a most important bnmch of the law.**— Dat^y JTevM, 
**Mr. Macdonell has done his work thoroughlv and weD. He has evidently 
bestowed groat care and labour on his task, and has, therefore, produced a work 
which will be of real value to the practitioner. The information, too, is presented in 
a most accessible form."— ikw nme$, January 87, 1883. 
MERCANTILE LAW— Boyd.— Ftde^Ship^ng." 

Smith's Compendium of Mercantile Law.— Ninth 
Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 
one of Her Majesty's ComiseL Boyal Syo. 1877. IL 18«. 

Tudor*© Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Boyal 8yo. 1868. U 18s. 

METROPOLIS BUILDING ACTS-— >A/^oolrych's Metropoli- 
tan Building Acts, together with such clauses of the Metro- 
polis Management Acts as more particularly relate to the Building 
Acts, with Notes and Forms. Third Edition. By W. H. MAC- 
NAM ABA, Esq., Banrister-at-Law. 12ma 1882. 10«. 
<* We may safely recommend this new edition to those who have to find their way 

among these statutes."— JTte BuUder, Msrch 81, 1888. 

MINES.— Rogers' La^w relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland; 
with a Summary of the Laws of Foreign States, &c. Second 
Edition Enlarged. By ABUNDEL BOGEBS, Esq., Judge of 
County Courts. 8yo. 1876. 12. lis. 6d, 

«« The ▼Glome wUl prove invaluable as a work of legal reference."— T»« Mining JounmL 

MONEY SECURITIES.— Cavanagh's La^^ of Money Secu- 
rities.— In Three Books. I. Personal Securities. IL Securities 
on Property. III. Miscellaneous; with an Appendix of Statutes. 
By C. CAVANAGH. B.A., LL.B. (Lend.), of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. ?«»! ^vo. 1879. 21s 

«• An admirable synopsia of the whole law and practice with regard to securities 

of CTery sort."— 5crturday lieviw. ^ . « , . , t^ j^x i.. j. 

%* All Standard IdwWorkt art hepi in 8U>dc,m law caff and ci^ 
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MORTQAQE.— Coote's Treatise on the Law of Mort- 
gage.— Fourth Edition. Thoroughly revised. By WILLIAM 
WTLIiTS MAOEJBSON, Esq., one of Her Ms-jesty's CotinseL 
In 1 Vol. (1436 pp.) KoyalSvo, 1880. 2L 2i. 

** The work is most compreheiisi7e in its scope and exhaostiTO in its treatment— 
Law MaatuiTU. 
'*A complete, terse, and practical treatise for the modem lawyer."— 5olletit0r«'/Mcnial 
'* Will be found a yaluaole addition to the library of every practising lawyer."— 
Law Journal. 

MUNICIPAL CORPORATIONS.- Lely's Law of Municipal 
Corporations. — Containing the Municipal Corporation Act, 
1882, and the Enactments incon>orated therewith, with a Selection 
of Supplementary Eaactments, including therein the Electric light- 
ing Act, 1882, with Notes thereon- By J. M LELY, of the Inner 
Temple, Esq., Barrister-at-Law. Editor of " Chitty's Statutes," &c. 

Demy 8vo. 1882. 16«. 

" An admixuble edition of one of the mo^t important consolidating statutes of the 

year. . . . The summary is tersely written, and the notes appear to be to the 

point. Nothing required for the due imderstanding and working of the Act seems 

to be absent" — Law JaumaL ,.,,«. ^ ,.. 

" His mazginal notes and index are good, and the book reflects great credit on its 
author."— ^10 Time», ^ « . , ^» 

NAVY.— Thring's Criminal Law^ of the Navy, with an 
Introductory Chapter on the Early State and Discipline of the Navy, 
the Rules of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edi tion. By 
THEODORE THRING, Barrister-at-Law, and 0. E. GIFFOBD, 
Assistant-Paymaster, Royal Navy. 12mo. 1877. 12i,6d, 

NEQLIQENCE — Smith's Treatise on the Law of 
Negligence, with a Supplement containing "The Employers' 
Liability Act, 1880," with an Introduction and Notes. By HORACE 
SMITH, B.A., Esq., Barrister-at-Law, Recorder of Linoohu Demy 
8vo. 1880. 10«. 6d. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 
on the Trial of Actions at Nisi Prius.— Fourteenth 
Edition. By JOHN DAY, one of Her Majesty's Counsel, and 
MAURICE POWELL, Barrister-at-Law. Royal 12mo. 

NOTANOA.— Ficfe " Digests." _ _ 

NOTARY.—Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a fuU collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., PAA., 
of Lincoln's Inn, Barrister-at-Law. 8vo. 1876. 11, 4«. 

OATHS.— Braithwaite'sOaths in the Supreme Courts 
of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Courts of Judicature in England 
and Ireland, &c. Part L containing practical information respecting 
their Appointment, Designation, Jurisdiction, and Powers ; Part II. 
compriring a collection of of&dally recognised Forms of Jurats 
and Oaths with Explanatory Observations. Fourth Edition. 
By T. W. BRAITHWAITE, of the Central Office. Fcap. 8vo. 

1881. ' ^'* ^^« 

" The recoMilBed guide of commissioners to administer oaths."— A>/ic«<w«' JoumaL 

PARISH i!aW.— Steer's Parish Law: being a Digest of the 

Law relating to the Civil and Eccleassitical Government of Parishes 

and the Relief of the Poor. Fourth Edition. By W. H. MAC 

NAMARA, Esq., Barrister-at-Law. Demy 8vo. 1881. 16«. 

" An exceedingly useful compendium of Parish Iaw."— Xaw ^wa. 

"The DrincipS aim of the work is to compress into one yolmne the gist of many 

hundreds of rSames already extant on parochial subjects Such a book necessitetfcj 

mu^bour, discrimination, and a deep knowledge of ttie various subjects and we 

SoSd say t^at parish officers daily feefgiateful to Mr_Macnamara for having pro- 

?idS them witirTdigest which can guide them in carrying out their duties.' ^Tke 

^•^UUandard Law Works mrekeptin Stock^in law caff and ciherHndinjs 
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PARTNERSHIP^— Pollock's Digest of the Lav^r of Part- 
nership. — Saoond Edttion, with Appendix, contalmng an anno* 
teted rntttit of the FaxtnaaUtp Bill, 1880, as amended in Committee. 
By FKEDEBIOK POLLOCK; Esq., Baiiister-at-Law. Author of 

Mprindblesof ContraotatLawandinBqiiit7.'l)emy8TO. 1880. 8s. 6d. 
*'0f the exeoallon of the work, we can tpeak in tenna of the hlj^est praise. The 
angoage is almnle, oonclse, and clear/'— low MoMuhn, 

'Qfr. FoUock i work appean eminently satianotoiy . . . the book Is pralae- 
werlfaTin dealgn^seholaify and oomplete in execation."— Ailuttter JBMricw. 

PATENT8.-*Thoinp8on'8 Handbook of Patent La^w^ 
of all Countries.— Third Edition, revised. By WM. P. 
THOMPSON, C.E. 12mo. 1878. yet,2i.6d. 

PAWN.— Turner's Contract of Pa^^rn, as it exists at 

Common Law, and as modified by the Factors' Acts, the Fawn 
broken' Acts, and other Statutes. By FRANCIS TUBNEB, Esq., 
Barrister-at-Law. Second Edition. 8vo. 1883. {Nearlif ready.) 12t. 
Turner's Pa^wnbrqkers' Act, 1872.— With Explanatory 
Notes. By FBANCIS TURNER, Esq., Barrister-atLaw. Third 
Edition. 1883. Net, 2«. 6d 

PERPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on Remoteness in Limitation ; with a chapter 
on Aocnmolation and the Thellnson Act By REGINALD G. 
MARSDEN, Esq., Barrister-at-Law. Demy 8yo. 1883. 16$, 

" Mr. Maraden'a work la entitled to be called a new one both* in treatment and in 

design. He has handled a difficult subject with tnteUigonce and clearness. "—Xaio 

7SfH€f. 

PERSONAL PROPERTYe—Shearwood's Concise Abridg- 
ment of the La'w of Personal Property; showing 
analyticany its Branches and the l^tles by which it is held. By 
JOSEPH A. SHEARWOOD, Esq., Barrister-at-Law, Author of 
''Concise Abridgment of Law of Real Property," ko. Demy 8yo. 
1882. 5s. 6d. 

. . " WUl be aoceptaUe to many students, as giving them, in fact^ a ready-made 

note book."— JM«niumr« Law Blmdmt^ Jowmat, 

PLEADING. — Bullen and Leake's Precedents of 
Plead! ngSy with Notes and Rules relating to Pleading. 
Fourth Edition. Revised and adapted to the present Practice hi 
the Queen's Bench Division of the High Court of Justice. By 
THOMAS J. BULLEN, Esq., of the Inner Temple, and CYRIL 
DODD, Esq., Biurrister-at-Law. In 2 parts. Part L (containing 
(1) In^x)dnctory Notes on Pleading; (2) Forms of Statements of 
Claim in Actions on Contracts and Torts, with Notes relating 

thereto). Royal 12ma 1882. lUU. 

** Ur. Thomas BuUen and Mr. Cyril Dodd have done their work of adaptation 
admirabty. '—Law Journal. 

POISONINQ.— Reports of Trials for Murder by 
Poisoning ; by Prussic Acid, Strychnia, Anti- 
mony, Arsenic and Aconitine; including the trials 
of Tawell, W. Palmer, Dove, Madeline Smith, Dr. Pritchard, 
Smethurst, and Dr. Laroson. With Chemical Introductions and 
Notes on the Poisons used. By G. LATHAM BROWNE, of the 
Midland Circuit, Barrister-at-Law, Author of " Narratives of State 
Trials in the Nineteenth Century," and C. G. STEWART, Senior 
Assistant in the Laboratory of St. Thomas's Hospital, Associate of 
the Royal College of Science, Dublin; and of the Society of Public 
Analysts. Demy 8vo. 1883. 12s. 6(2. 

POWERS. — FarTArell on Po^^rers. — ^A Concise Treatise on 

Powers. By GEORGE FARWELL, BA«, of Lincohi's Inn, Esq. , 

Barrister-at-Law. 8to. 1874. 12.1s. 

M We recommend Mr. FarwaU's book as containing within a small oompaas what would 

eUienriae hare to be sought out in tbe pages of hundreds of ocmfasing reperts.*— TIbe Xa«r. 

%* AU tUmdard Law Wofkt are kept in Stock, in loweaXfand fAkfr bindings. 
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PROBATE.— Browne's Probate Practice : « Trefttiae on the 
Principles and Pnctioe of the Coart of Probate, in Contentions and 
Non-Contentioai Business. Bevised, enlarged, and adapted to the 
Practice of tiie High Goort of Jostioe In Probate boainess. By L. D. 
POWIjES, Barriater-at-Lav. Including Practical Directiona to 
Solicitors for Proceedings in the Begiatry. By T. W. H. OAKLET, 
of the Principal Registry, Somerset House. 8^0. 18S1. 1^ lOt, 
" This edition will thus suinply the practitionen in both branchea of the profeasion 

with all the information that they may roquiro in connection with the probata of 

wills."— 2%< Timet. 
*' In its present form this la undoubtedly the most completo work on the PraoUoe 

of the Court of Probate This is strictly a practical book. No principle 

of law, statute or form which could be of service to the practitioner in the Probate 

Division appears to have been omitted."— TAe law Tima. 

PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment.— With Notea of 1260 leading Caaea. The Statntea 
in fnlL A Table of Offenoea and Ptmishmenta, and a Ooptona 
Index. Eighth Edition (with Supplement corrected to February 8 
1883). Imperial Syo. 1881. U lit. 

Or, the aboYO with tiie Law relating to Highwaya and Bridgoa. 2L 

FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts. — With Explanatonr Introduc- 
tion, Notea, Caaea, and Index. By G. A. S. FITZGERALD, 
Eaq., Baniater-ai-Law. Boyal 8yo. 1876. 1/. li. 

PUBLIC MEETINGS Chambers' Handbook for Public 

Meetings, including Hinta aa to the Summoning and Manage- 
ment of them. By GEORGE F. CHAMBERS, Esq., Barriater- 
at-Law. 12mo. 1878. Net, 2i, 6(2. 

QUARTER SESSIONS.— Leeming <Sc Cross's General and 
Quarter Sessions of the Peace.— Their Jnriadiotion 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courta, and Deputy-Chairman of Quarter Soiaiona, and H. F. 
THURLOW, Eaq., Barrister-at-Law. 8to. 1876. U U. 

Pritchard's Quarter Sessions.— The Jurisdiction, Practice 
and Procedure of the Quarter Sesdonain Crindnal, Civil, and Ampellata 
M attera. By THOS. SIRRELL PRTTCHARD, of the Inner Temple, 
Esq., Barriater-at-Law, Recorder of Wenlock. 8to. 1875. 2L 2m. 

RAILWAYS.— Browne and Theobald's Law of Rail- 
>/vay Compan ies.— Bdng a Collection of the Acts and Orders 
relating to Railway Companiea, with Notea of all the Caaea decided 
thereon, and Appendix of Bye-Lawa and Standing Orders of the 
House of Commona. By J. H. BALFOUR BROWNE, Esq., 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
Esq., Barristers-at-Law. Demy dvo. 1881. 1/. 12a. 

" Gontaina in a very oonclM form the whcue law of railways. " — The Timet. 
*( A marvel of wide design and accurate and complete fulfilment. . . A complete 
and valuable repository ofall the learning as to nuiway matteTB.'*—i8ahtrday Review, 
"As far as we have examined the volume the learned authors seem to have pre* 
spnted the profession and the public with the most ample i^ormalion to be found 
whetiier they want to know how to start a railway, how to frame its bye-laws, how 
to work it» how to attack it for injury to person or property, or how to wipd it up. 
— Law Timet, 

RATES AND RATINQ.— Castle's Practical Treatise on 

the La^wof Rating. By EDWARD JAMES CASTLE, of 

the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1879. 1^ li. 

" Mr. Castle's book is a correct, ezhaxistive, clear and concise view of the law."— 

Lav Timet. 

*«* AU ttandard Law Worhi <urt h^ in SUxk, in la/w calf and other hindingi 
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RATES AND HkT\HQ>-Omti^^ . TTT 

Chambers* Law relating to Rates and Hating ; 
with Mpedal referenoe to the Powers and DatleB of Bate-leryliig 
Local Auihoritiee, and their Officers. Beiiig the Statutes in foU 
and hrief Notes of 650 Caae& By G. F. CHAMBERS, Esq., 
Barxister-at-Law. Imp. Sva 1878. JRedueed to lOi. 

REAL ESTATE.— Foster's La^w of Joint O^wnership 
and Partition of Real Estate. By EDWARD JOHN 
FOSTER, BC.A., Iftte of Lincoln's Inn, Banister-at-Law. 8va 
1878. lOt. 6d. 

REAL PROPERTY.— Green^w^ood's Recent Real Pro- 
perty Statutes. Compfisinff those passed dazhig the yean 
1874-1877 indnsiTe. Consolidated with the Earlier Statutes thereby 
Amended, li^th Copioiis Notes, and a Supplement containing the 
Orders nnder the Settled EsUtes Act, 1878. By HARRY 
GREENWOOD. M.A., Esq., Barrisier-at-Law. Sto. 1878. lOf. 
** To students pazticulu'ly this odUectton, with the careful notes and wfe i m ces to 

preivlous legislation, will be of conaLdersUe value.**— Xotv fftawt. 

Leake's Elementary Digest of the La>v of Pro- 

gerty in Land.^Cantaining : Introdnotion. Fart L The 
»iiroes of the Law.— Part H. EsUtes m Land. By STEPHEN 
MARTIN LEAKE, Baxnster^t-Law. 8to. 1874. 112m. 

'*«* The above forms a complete Introduction to the Study of the law of Real Tzopeacty, 

Shearwood'b Real Property.— A Condse Abridgment 
of the Law of Real Ihroperty and an Introduction to ConTeyancfng. 
Designed to facilitate the subject for Students preparing for 
Examination (incorporating the chan ges e£fected by the Convey- 
ancinff Act). By JOSEPH A. SHEARWOOD, of Linoohi*s Inn, 

EBq.,Barrister-at>Xiaw. Second Edition. DemySvo. 1882. 7s.6(f. 

'We heutfly xecommend the work to students for any examination on rral pro* 
per^ and conveyancing, adviaing them to read it after a perueal of other worka and 
ahortly before goinff in tor the examination."— Xaw Student t JownuU. April 1. 1882. 

" A very useful little work, pArticuIarly to students Just before their examinatian." 
-^Oibmm't Law JToteM, May. 1881 

** Excellenthr adapted to its purpose, and is in the present edition brought well 
down to date7— law Magaame, May, 1882. 

*' A very excellent specimen of a student's manuaL'" — Law Journal, May 20, 1882. 

" Will be found useful as a stepplngHitone to the study hi more oomprehenalve 
works."— -Zfaw Ttmu, June 17, 1882. 

Shelford's Real Property Statutes.— ^Ninth Edition. 
By T. H. CARSON, Esq., Barrister-at-Law. (In thepreu.) 

Smith's Real and Personal Property.— A Com- 
pendium of the Law of Real and Pexsonal Property, primarily 
oomiected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most nsefnl learning for Plracti* 
tioners. By JOSIAH W. SMITH, B.C.L., Q.C. Fifth Edition. 

2toIs. Demy8vo. 1877. 22. 2t. 

**He hss given toihestsdeDtsbook vhich he may read over sad orer again with profit 
and p1essnre."~Z«M0 Tlme$, 
'* The work beftve ns nill, we think, be fosnd of very great Mrrioe to the prscCitloBer." 
IMItffisi* irdsi'snf 

REGISTRATION.— Bro'wne's(G.Lathom)Parliamentary 
and Municipal Registration Act^ 1878 (41 & 42 
Vict. cap. 26); with an Introduction, Notes, and Additional 
Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 
Baxrister-at-Law. 12mo. 1878. 5i. 6a. 

Rogers.— Ftcfe " ElectioM." 

REQISTRATION CASES.— Hop wood and Coltman's 
Registration Cases.— VoLL (1868-1872). Na,2LlB9. Calf. 
Vol. n. (1878-1878). Nei, 2Z. 10s. Calf. 

%* AU tiandaird Law ^ar1»alr€i^twSM^inlm»cd^fmndatiUrlnndlklg9, 
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legistration Cases.— VoL I. Part I. (1870 
-80). Net,lOM. Partn.(1880). Net,38.ed. Fart IIL (1881). Nel,9i. 
Part IV. (1882). Net, 4». 
ROMAN LAW.— Cumin.— >W«"Clvfl." 

Greene's Outlines of Roman Law.— CoiudBtiiig chiefly 

of an Analysis a nd Smn mary of the Institutes. For the use of 

Students. By T. WHITCOldBE QBEENE, B.G.L., of Lincoln's 

Inn, Banister-at-Law. Third Edition. Foolscap 8vo. 1876. 7t.6(2. 

Mears' Student's Gaius and Justinian.— The Text 

of the Institutes of Gaius and Justinian, The Twelve Tables, 

and the GXYIIL and CXXYIL Novels, with Introdnotion and 

Translation bv T. LAMBERT MEARS, M.A., LL.D.,of the Inner 

Temple, Bamster-at-Law. Post 8va 1882. 18s. 

"The translation seoms to be carefully done, and displays more neatness and 

elegance than la usiiallv found In renderings qf Roman legal texts. .... The 

chief utility of the book wiH probably be found in its connection with Ortolan's 

work, and in the convenient parallelled arrangement of the texts and translations of 

the texts of Gaius and Justinian."— rA« Times. 

Mears' Student's Ortolan.— An Analysis of M. Ortolan's 

Institutes of Justinian, including the History and 

Oenexalization of Eoman Law. By T. LAMBBBT MEARS, 

M.A., LL.D. Lend., of the Inner Temple^ Banister-«t-Law. 

PvbliilMlnfpermittioHofthslateM.OrtolaM, PoBt8T0. 1876. 12iL6<i. 

Huegg. — Vide <* Justinian." 

SETTLED ESTATES STATUTES.— Middleton's Settled Es- 

tates Statutes, including the Settled Estates 

Act, 1877, Settled Land Act, 1882, Imppove- 

ment of" Land Act, 1864, and the Settled 

Estates Act Orders. 1878, with Introduction, Notea and 

Forms. Third Edition. With Appendix of Rules and Fonns under 

the Settled Land Act, 1882. By JAMES W. MLDDLETON, 

B.A., Barrister-at-Law. Royal 12mo. 1882. 7s. 6d. 

" In fonn the book 1b very simple and practical, and having a good index It la sure 

to afford material assistance to every ivactitioner who seeks its aid." — Law Journal, 

March 17, 188S. 

" The book is intended for the legal adviser and equity draftsman, and to these it 
willgive conaiderable asslatance."— Xaw Timet, 

"The best mssiual on the subject of settled estates which has yet appeared."— 2Vk< 
Sheffield Daily Pott. 

"The work is carefully and well done. ... An excellent Index completes a 
book, which we can recommend with confidence." — Manchealer Courier. 

SHERIFF LAW,— Churchill's Law of the Office and 

Duties of the Sheriff, with the Writs and Forms relating 

to the Office. Second Edition. By CAMERON CHUBOHIUi, 

BJk,, of the Inner Temple, Banister-at-Law. Demy 8to. 1882. U 4i. 

" A Texy complete treatise."— ^SWidieri' Jimmai. 

** The treatise is, as far as we can ascertain, completoly exhaustive."— Xoif Timet, 
*' Under-sheriffs, and lawyers generally, will fina this a useful book."— low Maga- 
stos 
SHiPPINQ, and vide << Admiralty." 

Boyd's Merchant Shipping La^w^S ; being a Consolida- 
tion of all the Merchant Shipping and Passenfler Acts from 1854 to 
1876, inclnsiye ; with Notes of all the leading Rngliwh and American 
Cases on the sabjects affected by Legislation, and an Appendix ; 
forming a complete Treatise on Maritime Law. By A. C. BOYD, 
LLB., Esq., Barrister4kt-Law. 8yo. 1876. 12. 5«. 

'We can reoomme&a the work as a Tsry nssAu oompendinm of shipping law.**— Zow flmsf. 

Foard's Treatise on the La>A^ of Merchant 
Shipping and Freight— By JAMES T. FOABD, Bar- 
rister-at-Law. Boyal 8Ya 1880. ffd^calf,ll.U, 

SLANDER.— Odgers.—Fu20 <' Libel and Slander." 
\* M9kmdardLawW9r1»anhqptw8MhwUiwetdfand<H^ 
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SOLICITORS.— Cordery'8 Law relating to Solicitors 

of the Supreme Court of Judicature.— With an 

Appendix of Statatee and Rnlea. By A. CORDSBT, of the Inner 

Temple^ Em}., Barrister-at-Law. Demy 8vo. 1878. lit. 

*' Mr. Cordeiy wxitoB tenley and dearly, and displays in general great Industry and 

ears In the oolleetion of cases.' —SoUeUm^ Jcm^uO, 

Turner.— Ftdc " Vendore and Parchasers" 

Whitei/vay's Hints to Solicitors. -Being a Treatiso 

on the Law relating to their Duties as Officers of the High Coort 

of Justice; with Notes on the Recent Clianges affecting the 

Profession ; and a trade meeum to the Law of Costs. By A. B. 

WHITEWAY, M.A., of the Equity Bar and Midland Circuit. 

Author of '< Hints on Practice, Queen's Bench Division." Boyal 

12mo. 1888. 6«. 

" A ooDdM treatise nf useful information bearing principally on the liabilities and 

duties attaching to sollcitrirs in the conduct of thdir businesii."— Xaw TttneM. 

** He writes tersely and practically, and the cases he gives, if not exhaustive of the 
subject, are oumerons and pithily explained. The book will altogether be found of 
great practloal value, "--^w /cttrnal, May 19, 188S. 

SOLICITOR'S PR AOTICE.— Archibald.— ru20 << Common Law.** 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 

Performance of Contracts.— By the Hon. Sir 

EDWARD FRY, one of the Judges of the High Court of Justice 

(now a Lord Justice of Appeal). Second Edition. By the Author 

and W. DONALDSON RAWLINS, of Lincoln's Inn, Esq., 

Banister-at-Law, M.A. Royal 8vo. 1881. U. 16f 

" 8o fsr as we have been able to compare the second edition with the first, we 

cannot but admit that the work has been much improved by the revision and re* 

writing of which this edition is the Tesult."— rA« Timet. 

" Hii style is clear ; his method of treatment exhaustive. He has produced a work 
which is excellent in itself and by far the best treatise ui>on the subject "— Law Times. 
" The result of their joint labours is a work at once sciontiflo and of directly prac- 
tical utility, carefully brought down to date.' — Xaur Magazine. 

STAMP LAWS.— Tilsley's Treatise on the Stamp 
La^ws.— 8vo. 1871. 18i. 

STATUTE LAW.— >Vilberforce on Statute Law.— The 

Principles which govern the Construction and Operation of Statutes. 

By £. WILBERFORCE, Esq., Barrister-at-Law. 1881. 18«. 

** Mr. Wilberforoe's book bears throughout conspicuous marks oi research and care 

in treatment"— <8Mial<»'«* JourtuU. 

STATUTES, and vide <« Acts of Parliament.'* 

Chitty's Collection of Statutes from Magna 

Chartatol880.— A Oolleetion of StatutaiofPraoticalUtility; 

arranged in Alphabetical and Chronological order, with Notes 

thereon. The Fourth Edition, containing the Statutes and Cases 

down to the end of the Second Session of the year 1880. By J. M. 

LELT, Esq., Barrister-at-Law. In 6 very thick vols. Royal 8vo. 

(8,846 pp.) 1880. 12/. 12t. 

Supplmenti to above, 44 <C* 45 VicL (1881). St. 45 d: 46 Via. 

(1882). 16«. 

*.* Thii Edition ii printed in larger type than former Editions, and 

with inereaied faeilitiet for Beference. 

*' It is needless to enlarge on the value of " Chitty'a Statutes " to both the Bar and 
to solicitors, for it is attested by the experience of uiaiiy years. It only remains to 
point out that Mr. Lely's work in bringing up the collection to the present time is 
distinguished by care and judgment. The dimcultlei) of the editor were chiefly those 
of selMtion and arrangement. A very slight laxness of rule in including or exduding 
certain classes of Acts would matorially affect the sice and compendiousness of the 
work. BtiU more important, however, la the wav in whidi the mechanical difficulties 
of arrangement are met. The Statutes are compiled under sufficiently oomprehensiTe 

*«* AU itandofd Law Worh$ are kept in Stocky in law calf and other hindinge. 
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STATUTES.- 

titles, in alphabetical order. Mr. Lehr, moreoTer, Bupplios ub with throe indices— 
the first, at the head of each title, to the enactments oomprlBed in it; sooondhr, 
an index <^ Statutes in chronologl(»l order; and, lastly, a general index. By 
these cross references research into every branch of law governed by the Statutes is 
made easy both for lawyer and ktyman."— 77k« Timet. 

** A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former judges, jurists, and of nil others connected with the 
administration or practice <^ the law/^-JWittof </Mc Ptaee. 

"The practitioner has only to take down one of the compact volumes of Chitty, 
and he Has at once before him all the legislation on the subject in haxid,"—3oHeUor$* 
JcmmaL 

" < Chitty ' is pre-eminently a friend in need. Those who do not possess a complete 
sot of the statutes turn to its chronological index when they wish to consult a par- 
ticular Act of Parliament. Those who wish to know what Acts are in force with 
reference to a jMurtioular subject turn to that head in ' Chitty,' and at once find all 
the material of which they are in quest. Moreover, thev are, at the same time, 
referred to the most important cases which throw light on the subject."— Zow Jottmai • 

^Public General Statutes, royal 8vo,i88aed in parte and in 

oomplete volames, and rapplied inunediately on publication. 
* Printed by Her Maj'eety's ranters, and Sold by Stxvinb & Sons. 

SUMMARY CONVICTIONS.— Highmore.—r«2e « Inland Bevenne 
GaseB." 
Paley's Law and Practice of Summary Convic- 
tions under the Summary Jurisdiction Acts, 
1848 and 1879 ; including Pkooeedings preliminair and subse- 
quent to Convictions, and the responsibilily of convicting Mari- 
strates and their Officers, ^rith Forms. Sixth Edition. By W. H. 
MAGNAMABA,£sq.,Barristerat-Law. DemvSvo. 1879. U is. 
'* We gladly welcome this good edition of a good hook."— Solteiton^ J<mmaL 

Templer's Summary Jurisdiction Act, 1879.— 
Bules and Schedules of Forms. Witii Notes. By F. G. TEMPLEB, 
Esq., Barrister-at-Law. Demy 8vo. 1880. 6i. 

•* We think this edltton eTerytUng that ooold be desired.'*— JS»«0Mtf iVH. 

WigreLm.—Vide "Justice of the Peace." 

SUMMONSES AND ORDERS.— Archibald.— Fidd" Judges' Chftm- 
bers Practice." 

TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — A Digest of the Statutes and Gases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Duties, with Practical Observations and Official Forms. Completely 
rearranged and tiiorouffhly revised. By EVELYN FBEETH 
and BOBEBT J. WALLACE, of tiie Legacy and Succession Duty 
Office. Fourth Edition, containing full information as to the Altera- 
tions made in the above Taxes by the 44 Vict. c. 12, and the Stamp 
Duty thereby imposed on <* Accounts." Bovall2mo. 1881. 12<.6a. 
" Ck>ntains a great deal of practical liifonnation, which is likely to make it very 
useful to solicitors."— Zat0 Journal, 

« The mode of treatment of the subject adopted by the authors is eminently prac- 
tical."— ^SEoHcttorc* Journal, 

TORTS.— Addison on >A^rongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of <*The Law of Contracts." Fifth Edition. Be-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
(now a Justice of the High Court). Boyal 8vo. 1879. IL ISi. 

" As now presented, this ralnable treatise most prove highly acceptable to judges aud 
the p rofoa ston.'*— Zoig Timet. 

*' Cave's * Addison on Torts ' will be recognized as an indispensable addition to every 
awyor's library."— JLov MagoMine, 

Ball.— Vide "Common Law.'* 
*«* A U Standard Lata Worki ore hqpt in Stock, in law calf and other bindingt. 
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TRADE MARKS.— Hardingham's Trade Marks: Notes on 
the Britiah, Foreign, and (jrolcmial Laws relating theieta CompQed 
for the me of MannfactorerB, Merdianta, and others interested in 
Commeroe. By GEO. 6ATT0N MELHUISH HAKDIN6HAM, 
Assoc. Mem. Inst. C.E., Mem. Inst. M.E.J Consulting Engineer and 
Patent Agent. Boyall2mo. 1881. Net,2t.M. 

Sebastian on the La>Ar of Trade Marks.— The 
Lftw of Trade Marks and their Beglatration, and matters connected 
therewith, including a chapter on Groodwill. Together with Appen- 
dioes containing Precedents of Injunctions, Ac. ; The Trade Marks 
B^gistration Acts, 187^—7, the Boles and Instructions thereunder; 
Hie Merchandise Marks Act. 1862, and other Statutory enactments; 
The United States Stotnte, 1870 and 1876, the Treaty with the 
United States, 1877 ; and the Rules and Instructions issued in 
FebruaiT, 1878. With a copious Index. By liEWIS BOTD 
SEBASllAN, KCIi., M. A., Esq., Banister-at-Law. 8yo. 1878. Us. 

** The Master (tf tho RoUb in his judgment in AeFalmor's Trade Marks, said 'He was 
glad to see that the well-known writer on trade nuurka, Mr. Bobutian, had taken the 
same view of the Act.'"— 3^ Timt$. 

- Mr. Behutiaa haa written the tallest and most methodical book on trade marks 
vhJeh has appeared in Eagland sfaiee the passiBg of the Trade Macks Begistntloa 
A0lL''«-2Vnde Markt, 

Sebastian's Digest of Cases of Trade Mark, 
Trade Naxne, Trade Secret, Goodwill, &c., de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. ^ LEWIS BO YD SEBASTIAN, 
B.C.L., M.A., Esq., Barrister-at-Law. 8yo. 1879. 12L Is. 

** A digest which will be of very great value to all practitionen who have to advise 
on matters connected with trade mBixla."—3olicUorr Journal, 

Trade Marks Journal.— 4to. Sewed. {Isiued fortrUgkUy,) 

Not, 1 to 286 are now ready, Net^ each, le. 

Index to Vols. I. to YI. Net, each 8«. 

Do. Vol VII. Net, is. 6d, 

TRAMWAYS.— Sutton's Tram^way Acts of the United 
Kingdom ; with Kotes on the Law and Practice, an Introduc- 
tion, induding the Proceedings before the Conmiittees, Dedsions of 
the Referees with respect to Locns Standi, and a Summary of the 
Principles of Tramway Hating, and an Appendix containing the 
Standing Orders of Parliament, Rules of the Board of Trade relating 
to Tramways, &c. Second Edition. By HENRY SUTTON, 
B.A., assisted by ROBERT A. BENNETT, B.A., Barristers-at. 
Law. Demy 8vo. 1883. 15«. 

" The book is exceedingly well done, and cannot fail not only to be the standard 
work on its own subject, but to take a high place among legal text-books."— Zaw 
/owrwU, April 21, 1883. 

TRUSTS AND TRUSTEES.— G ode ft»oi's Digest of the 
Principles of the Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of " Godefroi and Shortt's Law of 
Railway Companies." Demy Svo. 187d. 11. l«. 

** As a digest of the law, Mr. Oodefroi's work merits commendation, for the author's 
statements are brief and dear, and for bis statements he refers to a goodly array <rf 
authorities. In the table of cases the referoioes to the several contemporaneous 
reports are given, and there is a very copious index to subjects."— Xaw JwmaL 

USES —Jones fW. Hanbury) on Uses.— Svo. 1862. 7s. 
STEVENS & SONS, 119, CHANCERY LANE, LONDON, W.C. 
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VENDORS AND PURCHASERS.-^DaPt's Vendors and Pur- 
chasers. — ^A Treatite on the Law and Flmoiios reUting to Ven- 
dor! and Pnzohasen of Real Estate. By J. HENRT DART, 
Esq.. one of the Six Conveyanoing Oonnael of the High Oonrt of 
Justice, Chancery Division. Fifth Edition. By the AUTHOR 
and WILLIAM BARBER, Esq^ Barrister-at-Law. 2 vols. Royal 

8vo. 1876. 82.18f.6if. 

A itandard work like Ifr. Dart's i« beyond all praUe.*'— I^ Law JammaL 

Turner's Duties of Solicitor to Client as to 
Sales, Purchases, and Mortgages of Land. By 
EDWARD F. TURNER, Solicitor, Lecturer on Real Property and 
CoDveyancing, and one of the Assistant Examiners for Honours to 
the Incorporated Law Society for 1882-3. (Published by permiuion 
of the Incorporated Law Society), Demy 8vo. 1883. 10«. 6<f. 

VOLUNTEER L^W~A Manual of the Law regulating 
the Volunteer Forces — By W. A. BURN and W. T. 
RAYMOND, Esqrs., Barristers-at-Law, and Captains in H.M. 
Volunteer Forces. Royal 12mo. 1882. Net^ 2f. 

WATERS,— >A^oolrych on the La-w of Waters.— Including 
Rights in the Sea, Rivera, &a Second Edition. 8vo. 1851. iVe<, 10«. 

WILLS,— Raw^linson's Guide to Solicitors on talcing 

Instructions for >A^ills.— 8vo. 1874. u. 

Theobald's Concise Treatise on the La'w of 

Wills.— With Statutes, Table of Cases and Full Index. By H. 

S. THEOBALD, Esq., Banister-at-Law. Second Edition. Demy 

8yo. 1881. 12. 4«. 

" Mr. Theobald has certainlj ffiren erideDoe of ezteoaive investigaUoii, oonsoleiitfoiia 
Uboar, and clear exposition.'^— Zaw MagatiM. 

'* A book of great ability and Talue. It bears on erery iMtge traces of care and sound 
ndffment It is certain to prore of Rre*t practical nseAuness.**— <SS9JMIor«* Jcmmal. 

'* His arrangement being good, and his statement ot the effect of the dedsioas being 
dear, his work cannot fail to be of practical utility.**— Zato Tfmei. 

>A^eaver's Precedents of Wills. — A collection of con- 
cise Precedents of Wills, with Introduction, Notes, and an Appendix 
of Statutes. By Cfharlea Weaver, B.A. Post 8vo. 1882. 6«. 

WRONGS.— Addison.— 7id« "Torts." 

iRSFOS^TS^ — j^ large stock Tiew and second-hand. 

Prices on application. 
BxrtsTDx JjTGh. ^Unaemited in the best manner at mode- 

rate prices and with dispatch. 

The Law Reports, Law Journal, and all other Reports, 
bound to Office Patterns, at Offloe Prices. 

F:Ri-^A.a?:E3 A,oa?s — The PvAlishers of this Oata- 
logvs possess the largest knovm collection of Private 

Acts of Parliament {including Public and Local), 
and can supply single copies commencing from 
a very early period. 
-^A.XiTJA,a?l03srs — For Probate, Partnership, or 
other purposes^ 



STEVENS & SONS' ANNOUNCEMENTS OK 

NEW WORKS AND NEW EDITIONS. 

Bullen and Leake's Precedents oT Pleadings, wiih 

Sutea and lluk-n nlating to I'lEodiii^'. Fourth Edition. Part 2. 

(In tht j>reu.) 

Chilly's Index to all the Reported Cases decided in 

the uveisl Cnnrta of Eqiiit; in England, the Privy Council, and the 
Houn of Iiord«. With » tolrction of Irish Cssea, on or relating to 
the PHndplua, Fleading, and Practice of Equity and Bankruptcy ; 
rroiti the untliost period. The Fourth Edition, wholly reviAed, re- 
cla«ilied and brought down to tho dnta of publication by WUliatn 
Fro'.li Jon€>, G.CU, M.A., and lIcnTu Edward JJirit, B.C.L., ILA., 
both of linooln't Inn, Eiqra., Barriateis at-Iiaw. In 5 or 6 Toli. 

( FoU. I. and II., tuatiy rtadg.) 

DanielPs Chancery Practlce.—SIitli Sdhion. By L. Pidd, 
B. C. i>unn. and T. AAtoa, a«d>ted ^JJ W. H. VjgtAn, Eaqn., 
Burbten-at-Law. In 2 Tola. Damy Sto. ( VoL 11. ntaHy ready ) 

Fishor'a Digest or Reported Decisions In all the 
Courts, with a Selection froin the Irish; tlie cates 

overruled and impeached and references to tbe Statatea, BuIm and 

Orden of CoarU from 175fl to ISS3. Compiled and arranged by 

Jnlin MtKt, aniated W Ctdi Maurice Chapman, Marry Saddtn Wieia 

Spariam and Artitur Uaratio Todd, Barciiteni-at-Law. {In the prtn.) 

Haynes' The Honours Examination Digest.— By 

Jdhn F. HayneM.'LL.J}. and 7. ii. A^ef&im, Solicitor, {yeadg rtadg.) 

Lowndes' Law of General Average.— EngUihand Foreign. 

Fonrth Edition. By Richard Loanda, Author of " The Admiral^ 

Law of Colliiioni at Sea," &c. {In prtparatioa.) 

Lowndes' Practical Treatise on the Law of Marine 

Insurance. Second Edition. By Richard Lomda, Antbor of 

" The Law of General Average," ka. {In preparation. 

Lush's Law of Husband and Wife; with a chapter on 

Marriage Settlements. By C. Montagm LiuA, of Gmy's Inn and North 

Eartem Ciiuuit, Eiq., Barriiter-at-Law. {In the prat.) 

Selv/yn's Abridgment of the Law of Nisi Prtue. 

Fourteenth Edition. B; W, II. Macnamara, of the Inner Temple, 

£•),, Buriitn-at-Law. In 1 voL Demy 8vo. {In preparaUmt.) 

Shelford's Real Property Statutes.— Ninth F.dition. Bv 

T. H. CuTJon, Eiq., Barriater-at-Law. {In thtpreu.) 

Summerhays and Toogood's Precedents of Bills 

of Costs. Fourth Edition. By Win. Fmjik Summerhayi and 

Iftamton TlMffood, S.ilicitora. {InthtpriM.) 

Turner's Contract of Pawn. Second Edition. By Frandt 

Turner, Eaq., Barriater-at-Law. (Nearly rtadg.) 

Whileway's Hints on Practice; being Practical Notes to 

tbe Judicature Acti, Ordera, Bales and B^ulatlona of tlie Snpreme 

ConrL Iltufitrated by the Latest Cases. Together iritb the New 

Bnlea at Large. With Introduction and Notes. By A. X. Whitruay, 

M.A., Tiinit; College, Cambridge, of the Equity Bar and Midland 

Circnit, Antbor of " Hints to Sollcitoia." Second EdiUon. 

{In the prtu.) 
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Chitty's Index to all the Beported Cases decided in the 

•crraittl Covate of Equity in England, the Priyy Conncil, and the House of Lords, 
with a selection of Irish Cases, on or relating to the Principles, Pleading, and 
Practice of Equity and Banhmptcy; from the earliest period. The Fov/rth Edition, 




nearly ready. Price II, lis. 6c7. doth,) 

*««ToliiBio L will eontain the Titles ''Ahandonaient'* to ** Bankruptcy.'' The 
Titl* Bankniptey will be a Complete Digeit of all eatet, ineluding the Beeiiioni at 
OomaioiiLaw. 

Tolune IL ii in aetive preparation, and will ihortly follow. 

Pollock's Digest of the Law of Partnership. — Second Edi- 
tion, with Appendix, containing an annotated reprint of the Partnership Bill, 1880, 
as amended in Committee. By FREDERICK POLLOCK, of Lincohi's Inn, Esq., 
Banrister-at-Law. Denvy 8vo. 1880. Price 8s. 6d. cloth. 
" Of the execu tion o f the work, we can speak In terms of the highest praise."— law Magazine. 

Addison on Wrongs and their Bemedies. — Being a Treatise 

on the Law of Torts. Fifth Edition. Re-wrUten. By L. W. CAVE, Esq., one of 
Her Maiesty's Counsel. (Now a Justice of the High Court.) Royal 8vo, 1879. 
Price it. 18«. cloth. 
"Cave's * Addison on Torts' will be recognized as an indispensable addition to every lawyer's 
UbtHry."— law Magagiiu. 

Odgers on Libel and Slander. — A Digest of the Law of 

Libel and Slander, with the Evidence, Pmoednre, and Ptaeiioe, hoth in Civil and 
Criminal Cases, and Precedents of Pleadings. By W. BLAKE ODGEBS, M.A., 
LL.D., Barrister-at-Law. Demy 6vo. 1881. (pp. 820.) Price 11. 4s. cloth. 
** So good is the book, which in its topical arrangement is vastly superior to the general run of 
hiw books, that criticism of it is a compliment rather than the reverse."— Zatc Journal. 

Stone's Practice for Justices of the Peace, Justices' Clerks, 

and Solicitors at Petty and Special Sessions, in Summary Matters and Indictable 
Offences, with a list of Summary Convictions, and Matters not Criminal. With Forms. 
Ninth Edition. By WALTER HENRY MACNAMABA, Esq., Barrister-at-Law. 
Demy 8vo. 1882. Price 25s. cloth. 
"A very creditable effort has been made to condense and abridge, which has been successful, 
whilst the completeness of the work has not been impaired."— law Times. 

Browne and Theobald's Law of Railway Companies.— 

Being a Collection of the Acts and Orders relating to Railway Companies. With 
Notes of all the Cases decided thereon, and Appendix of Bye-Laws, and Standing 
Orders of the Honse of Commons. By J. H. BALFOUE BROWNE, Registraar to 
the Railway Commissioners; and H. S. THEOBALD, Esqrs., Barristers-at-Law. 
In 1 vol.. Demy 8vo. 1881. Price 11. 12s. cloth, 
" Ck>ntalns m a very concise form the whole law of railways."— 7%« Times. 

Harris' Hints on Advocacy. — Conduct of Cases, Civil iand 

Criminal, Classes of Witnesses and snggestions for Cross-Examining them. By \ 
RICHARD HARRIS, Barrister-at-Law, of the Midland Circnit. Sixth Edition. \ 
(Pnrther Revised and Enlarged). Royal 12mo. 1882. Price 78. 6d. cloth. , 

" Full of good senseand Just ohservation. A very complete Manual of the advocate'js art in trial 
by Jury."— «)Ii««or#' Journal. 

Wigram's Jnstices' Note-Book, coDtaiixing a Short Account t 

of the Jurisdiction and Duties of Justices, and an Epitome of Criminal Law. By ; 

W. KNOX WIGRAM, of Lincoln's Inn, Barrister-at-Law, J.P. Middlesex and : 
Westminster. Third Edition. Corrected and Revised to December, 1882. Wifeb a 

Copious Index. Royal l^mo. 1883. Price 128. ed. cloth. . 

"This is altogether a capital boolc Mr. Wigram is a good lawyer and a good justices' Uiwyer." | 

—Law Journal. < 

"We can thorougl^ recommend the volume to magistrates.'*— £aio Timee. •• . • ! 

Chitty's Statutes from Magna Charta to 1880. — New Edition. ; 

A Colleotfon of Statutes of Praetioal utility. Arrange<l ii^ Alphabetical and Chrono- \ 
logical Order; with Notes thereon. The Fovrth Edition. Containing the Statutes 
and Cases down to the end of the second Session of the year 1880. By J. M. LELT, 
Eiq., Barrister-at-Law. In 6 vols. Royal Svo. (8346pp.) Price 121.^28. cloth. 
Supplement to ahove, 44 and 45 Vict, (1881). Royal Svo. Price 8s. sewed. 
Ditto Ah and 416 Vict. (1882). RxyyalSvo. Price Ws. sewed. 
"The practitioner has (mly to take down one of the compact volumes of Chitty, and he has at 
once before him all the legislation on the subject in hand."— /8oi««aor<' Journal. ^^ 
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Theobald's Concise Treatise on the Law of Wills.— With 

statutes, Table of Cases and full Index. By H. S. THEOBALD, Esq., Barrister- 
at-Law. Second Edition. With Addendum, containing a Summary of the Altera- 
tions made in the Law relating to Wills by the Married Women's Property Act, 
1SB2, and the Conveyancing Act, 1882. Demy 8vo. 1881. Price II, 48. cloth. 
'* A book of great ability and valae. It bean on OTory page traeei of eare and loand 
jadgment. It ii certain to prove of great practical TU9tdaBU.**-^Solieitors* Journal. 

weaver's Precedents of Wills,— A coUection of Concise 

Precedents of Wills. With Introduction, Notes, and an Appendix of Statutes. By 
CHAELES WEAVER, B. A. Crown »vo. 1882. Price be. cloth. 
** A good practical work." — Law Time*. 

Morgan and Wurtzburg's Treatise on the Law of Costs in 

the Chancery Division of the High Court of Justice. — Being the Second Edition of 
Morgan and Davey's Costs in Chancery. With an Appendix, containing Forms and 
Precedents of BUls of Costs. By the Bight Hon. GEOBGE OSBOBNE MOBGAN, 
one of Her Maoesty's Counsel, Her Majesty's Judge Advocate General, and E. A. 
WUBTZBUBG, Esq., Barrister-at-Law. Demy &vo. 1882. Price 80«. cloth. 
"It is well arranged, accurate, and terse. . . . The standard authority on the subject." — 
Solieitori* Jownal^ November 25, 1882. 

Oreenwood's Manual of the Practice of Conveyancing, 

showing the present Practice relating to the daily routine of Conv^ancing in 
Solicitors' Offices. To which are added Concise Common Forms and Precedents 
in Conveyancing. Seventh Edition. With new FreoedentSy including 
Agreements under the Solioitora Remuneration Act, 188L Includ- 
ing a Supplement written with special reference to the Acts of 1882; and an 
Appendix, comprising the Order under the Solicitors Kemuneration Act, 1881, 
with Notes thereon. Edited by Harry Greenwood, M.A., of Lincoln's Inn, Esq., 
Barrister-at-Law. Demy 8vo. 1882. Price 16s. cloth. 

%* The Swppietnent may he had separately. Price 2s. net, 
" One of the moal uwfal practical works we have ever leen.*' — Indermaur'e Law 
Student* s Jemmal. 

Smith's Practical Exposition of the Principles of Equity, 

Illustrated by the Leading Decisions thereon, for the use of Students and Prac- 
titioners. By H. ARTHUB SMITH, M.A.. LL.B., of the Middle Temple, Esq., 
Barrister-at-Law. Demy 8i'o. 1882. Price 20«. cloth. 
" We must a^n state our opinion that this is a really remarkable book, containing in a reason- 
able space more information, and that better arranged and conveyed than ahnost any other law 
book of recent times which has come imder our notice." — Saturday Review^ July 8, 1882. 

Churchiirs Sheriff Law.— The Law of the Office and Duties 

of the Sheriff, with the Writs and Forms relating to the Office. Second Edition. 
By CAMERON CHUBCHILL, B.A., Barrister-at-Law. 1882. Price 24s. cloth. 
'* A very complete treatise."— iSoMciiors' Journal, March 25, 1882. 

Fry's Treatise on the Specific Performance of Contracts. 

By the Hon. Sir EDWARD FRY, one of the Judges of the High Court of Justice. 
Second Edition. By the Author and W. DONALDSON RAWLINS, Esq., M.A., 
Barrister-at-Law. Royal 8vo. 1881. Price 11. 16e. cloth. 

Palmer's Company Precedents. — Second Edition. For use 

m relation to Companies subject to the Companies' Acts, 1862 to 1880. Arranged as 
follows: — ^Agreements, Memoranda and A nicies of Association, Prospectus, R( so- 
lutions, Notices, Certificates, Debentures, Petitions, Orders, Reconstruction, An.aU 
gamation. Arrangements, Private Acts. With Copious Notes. By FRANCIS 
BEAUFORT PALMER, Esq., Barrister-at-Law. Royal^o. 1881. Price U. 10s. cloth. 

Pollock's Principles of Contract'-Being a Treatise on the 

General Principles relating to the Validity of Agreements in the Law of England. 
Third Edition, revised and partly re-written. By FREDERICK POLLOCK, of 
Lincoln's Inn, Esq., Barrister-at-Law. Demy 8vo. 1881. Price 11. Ss. cloth. 
** For the purposes of the student there is no book equal to Mr. Pollock's." 

Archibald's Country Solicitor's Practice.— A Handbook of 

tiie Practice in the Queen's Bench Division of the High Court of Justice : with 
%*^S*^* luid Forms. By W. F. A. ARCHIBALD, Esq., Barrister-at-Law, Author 
of Forms of SummonseB and Orders." Royal 12mo. 1881. Price 11. 6s. cloth. 
In every place in whid^ we have tested the work we find it thoroughly trustworthy 

Its ammgement ia flTft«>]i^^ ^ |t.a ||t|>gether it ia likely enough to become a popular solicitor's 

handy-book. "—2^ Timet^ j, '■ ■"' — 
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